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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO
PlaintifflRespondent
Plaintiff/Respondent
vs.

Nikolas Lee Sherman
Defendant/
Defendant!Appellant

)
)
)
)
)
)
)

SUPREME COURT NUMBER
40995

)

CLERK'S RECORD

APPEAL FROM THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICTD
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
THE HONORABLE RICH CHRISTENSEN, PRESIDING JUDGE
FIRST WDICIAL
mDICIAL DISTRICT, PRESIDING

MR. LAWRENCE WASDEN
ATTORNEY GENERAL
700 W JEFFERSON, STE 210
BOISE
ID
83720-0010

JAY W. LOGSDON
DEPUTY PUBLIC DEFENDER
400 NORTHWEST BLVD.
BLYD.
COEUR D'ALENE, ID 83814
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Date: 6/14/2013

First Judicial District CourtCourt - Kootenai County

Time: 10:13 AM

ROAReport

Page 1 of 3

User: MCCANDLESS

Case: CR-2012-0008124 Current Judge: Rich Christensen
Defendant: Sherman, Nikolas Lee

State of Idaho vs. Nikolas Lee Sherman
Judge

Date

Code

User

5/14/2012

NCRM

LYONS

New Case Filed - Misdemeanor

To Be Assigned

BNDS

LYONS

Bond Posted1000.00))
Posted - Surety (Amount 1000.00

To Be Assigned

NODF

LYONS

Notice To Defendant

To Be Assigned

AFPC

LYONS

Affidavit Of Probable Cause

To Be Assigned

ORPC

LYONS

Order Finding Probable Cause

Clark A. Peterson

HRSC

LYONS

Hearing Scheduled (Pre-Trial
ConferencelArraignment
:00 PM)
Conference/Arraignment 06/26/201201
06/26/2012 01:00PM)

To Be Assigned

5/17/2012

LYONS

6/18/2012

6/22/2012

Notice of Pretrial Conference

To Be Assigned

HRVC

ZANETTI

Hearing result for Pre-Trial
ConferencelArraignment
Conference/Arraignment scheduled on
06/26/2012 01:00
01 :00 PM: Hearing Vacated

To Be Assigned

ORPD

ZANETTI

Defendant: Sherman, Nikolas Lee Order
Appointing Public Defender Public defender
Public Defender

Robert Caldwell

NANG

MCCANDLESS Notice of Appearance, Plea of Not Guilty &
Demand For Jury Trial

To Be Assigned

DRQD

MCCANDLESS Defendant's Request For Discovery

To Be Assigned

PLEA

MCCANDLESS A Plea is entered for charge: - NG
(IS4-1732(3)(C) Pharmacy-Unlawful Possession
(154-1732(3)(C)
or Use of Prescription Drug)

To Be Assigned

HRSC

HOFFMAN

Hearing Scheduled (Pre-Trial Conference
08/03/2012 09:00 AM)

William Hamlett

ADMR

HOFFMAN

Administrative assignment of Judge

James D Stow

HRSC

HOFFMAN

Hearing Scheduled (Jury Trial Scheduled
08/13/2012 08:30AM)
08/13/201208:30
AM) 8/13-8/17

James D Stow

HOFFMAN

Notice of Pre-Trial Conference and Trial

James D Stow

STRS

HOFFMAN

Speedy Trial Limit Satisfied

James D Stow

PRSD

POOLE

Plaintiff's Response To Discovery

James D Stow

PRQD

POOLE

Plaintiff's Request For Discovery

James D Stow

HRHD

MOLLETT

Hearing result for Pre-Trial Conference
scheduled on 08/0312012
AM: Hearing
08/03/2012 09:00
09:00AM:
Held

Barry E. Watson

DRSD

MCCANDLESS Defendant's Response To Discovery

James D Stow

DSRQ

MCCANDLESS Defendant's Supplemental Req. For Discovery

James D Stow

8/8/2012

MNDS

MCCANDLESS Motion To Dismiss

James D Stow

8/13/2012

CO
NT
CONT

WATKINS

Hearing result for Jury Trial Scheduled scheduled James D Stow
AM: Continued 8/13-8/17
on 08/13/2012 08:30
08:30AM:

8/14/2012

HRSC

WATKINS

Hearing Scheduled (Motion to Dismiss
09/17/201203:00
PM) POPD - 5 MIN
09/17/2012 03:00PM)

James D Stow

HRSC

WATKINS

Hearing Scheduled (Pre-Trial Conference
10/26/2012 09:00AM)
10/26/201209:00
AM)

James D Stow

8/312012
8/3/2012

8/6/2012

Nikolas Lee Sherman
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Date: 6/14/2013

First Judicial District Court - Kootenai County

Time: 10:13 AM

ROAReport

Page 2 of3

User: MCCANDLESS

Case: CR-2012-0008124 Current Judge: Rich Christensen
Defendant: Sherman, Nikolas Lee

State of Idaho vs. Nikolas Lee Sherman
Date

Code

User

Judge

8/14/2012

HRSC

WATKINS

Hearing Scheduled (Jury Trial Scheduled
11/05/201208:30
AM) 11/6-11/9
11/05/2012 08:30AM)

James D Stow

WATKINS

Notice of Pre-Trial Conference and Trial

James D Stow

8/16/2012

NOTH

MCCANDLESS Notice Of Hearing

James D Stow

8/29/2012

MNDS

MCCANDLESS Motion To Dismiss II

James D Stow

8/30/2012

NOTH

MCCANDLESS Notice Of Hearing

James D Stow

9/17/2012

HELD

WATKINS

9/19/2012

MOTN

MCCANDLESS Motion to Reconsider Motion to Dismiss I & II

10/24/2012

HRHD

WATKINS

Hearing result for Pre-Trial Conference
scheduled on 10/26/2012
10/26/2012 09:00 AM: Hearing
Held

James D Stow

10/25/2012

ORDR

WATKINS

Order Denying Motions To Dismiss

James D Stow

10/26/2012

APDC

OREILLY

Appeal Filed In District Court

James D Stow

APDC

OREILLY

AMENDED Appeal Filed In District Court

James D Stow

HRVC

WATKINS

Hearing result for Jury Trial Scheduled scheduled James D Stow
AM: Hearing Vacated
on 11/05/201208:30
11/05/2012 08:30AM:
11/6-11/9

SNPF

CARROLL

Sentenced To Pay Fine (154-1732(3)(C)
Pharmacy-Unlawful Possession or Use of
Prescription Drug)

SNIC

CARROLL

Sentenced To Incarceration (154-1732(3)(C)
John P. Luster
Pharmacy-Unlawful Possession or Use of
Prescription Drug) Confinement terms: Jail: 180
days. Suspended jail: 174 days.

PROS
PROB

CARROLL

Probation Ordered (154-1732(3)(C)
Pharmacy-Unlawful Possession or Use of
Prescription Drug) Probation term: 2 years 0
months 0 days. (Unsupervised)

John P. Luster

STAT

CARROLL

Case status changed: closed pending clerk
action

John P. Luster

ADMR

OREILLY

Administrative assignment of Judge

John P. Luster

EST I

CAMPBELL

Estimate Of Transcript Costs - Exempt

John P. Luster

MISC

WATKINS

Rule 11 Conditional Plea

James D Stow

ORDR

CARROLL

Order to Stay Sentence Pending Appeal

James D Stow

ARPG

CARROLL

Acknowledgement Of Rights & Plea Of Guilty

James D Stow

NLTR

CAMPBELL

Notice of Lodging Transcript - Motion Hearing
and Pretrial Conference

John P. Luster

LODG

CAMPBELL

Lodged
Lodged-- Transcript
Transcript-- Motion Hearing and Pretrial John P. Luster
Conference

10/29/2012

10/31/2012
11/28/2012

Nikolas Lee Sherman

Hearing result for Motion to Dismiss scheduled
James D Stow
on 09/17/2012 03:00
03:00PM:
PM: Motion Held MOTN
IS TO DISMISS CHARGE additonal MOTN TO
PO
DIMISS ON VIOLATION OF DUE PROCESS PD
-TOTAL TIME OF 10 MIN

40995
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User: MCCANDLESS

Case: CR-2012-0008124 Current Judge: Rich Christensen
Defendant: Sherman, Nikolas Lee

State of Idaho vs. Nikolas Lee Sherman
Date

Code

User

11/29/2012

RECT

BROWN

Transcript-- Motion Hearing And
Receipt Of Transcript
Pretrial Conference - PD

John P. Luster

12/20/2012

NOTS

CAMPBELL

Notice Of Settling Transcript On Appeal and
Briefing Schedule

John P. Luster

12/27/2012

RECT

BROWN

Receipt Of Transcript - Motion Hearing And
Pretrial Conference - Patrick Kiernam for Joel
Ryan

John P. Luster

1/7/2013

HRSC

BOOTH

Hearing Scheduled (Appeal Hearing 03/29/2013 John P. Luster
08:00 AM)
08:00AM)

BOOTH

Notice of Hearing

Judge

John P. Luster

BRIE

MCCANDLESS Brief Supporting Appeal

John P. Luster

3/11/2013

MISC

MCCANDLESS Supplemental Cases

John P. Luster

3/29/2013

DCHH

BOOTH

Hearing result for Appeal Hearing scheduled on John P. Luster
03/29/2013 08:00 AM: District Court Hearing Hel
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing
estimated: under 100 pages

4/26/2013

DEOP

BOOTH

Decision On Appeal From Magistrate Division of John P. Luster
District Court

5/1/2013

APSC

OREILLY

Appealed To The Supreme Court

5/13/2013

NAPL

OREILLY

Notice Of Appeal Due Date From Supreme Court John P. Luster

5/14/2013

ADMR

VIGIL

Administrative assignment of Judge (batch
process)

Nikolas Lee Sherman
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POLICE .OEPT.
DEPT.
POST FALLS

8~~19

PF
IDAHO UNIFORM CITATION

IN THE DISTRICT COURT OF THE
18T
1ST
JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO

) COMPLAINT AND SUMMONS

c:::: i

VS.

;

DEI Infract~R

_-,J_~h......",e::...!IL=. ~,---=---,,-,/V\,-_ _____ )·
I/
Last Name
)

II.
u.

a.

oJ."\ Ke(Cts

~,,;;amJe?

~

IPUC #

~ Operator

D

D

Q[

D

D

Class B

16 + Po/sons

Accident Involved

.

Commercial Vehicle Driven by this Driver

Middle Initial

~ Of

Class A

GVWR 26001 +
Home Address

k; D

_ ~/ "))J I

Citation

Misdemeanor Citation

USDOT TK Census #_ _ _ _ _ _ _ __

D Class C ~ Class D D Other_ _-:--_ _--;;_
0 Placars; Hazardofjs Materials DR# Ql-Fl) B!>~

~CollJo'; r1 f2J::;fi/l

("b

THE UNDERSIGNED OFFICE

:s

~r::. ~b

H-

Business Address

-Ph

(;;pG)1:?Q"'j-D3"lo

(PARTY) HEREBY CERTIFIES AND SAYS:

I certify I have reasonable ~ounds, and believe the above-name.d" Defendant,

State~'

@rss#
Height

S'

Wt

,

Veh. Lic.#

"3~'7 b~

Model

>

i(ld "1.~

:6:S-

( ~ Vio. #1

Cjor

•

S-.lJ.-.

jf1If2;

Eyes

Yr. of Ve»icle

g (~ cAL
f20

/,;;1

~

W70

at (;)

Sex:

[2j M

D

F

DOB

.1"'7ct;2

4f>~Con &.urll) "Sl.lbs-& vt4e.

:5c.h.1I:

Vio.#2

.8r2v

.::::r:;l)

State

Did commit the following act(s) on

-...,.}::E

Hair

Makef!.OA.d.",--

I)~'clock

II
---.tC- M.

S¥-)I;$;C3)c.

fl/l,(~42;L1b'oV\.

CodeSectlon

I
Code Section

ij '7 Sr.{
sri ~\;li",",~
~\;li""- Ut2._
fFrti)
fErti)
_____
_
_
_
_
_
K,O_O_T-:-E_N_A_I
K,O_O_T--;-E_N_A_I
___
County, Idaho
Idaho..
~~ H7j
Mp.
I
.,~
~ s~,a.._
(t="/oo
--:::-,-t-,-=~-,--/!..::"'I
S't)~_ POST FALLS
__t<-=~~1'-'-/""'Sf)'-=-_POST
s ~ \~
T- t='
Too d
I-

Location

Date
Date

Officer/Party

Serial #/Address

Dept.
Dept

Witnessing Officer
Serial #/Address
THE STATE OF IDAHO TO THE ABOVE NAMED DEFENDANT:

Dept.
Dept

You are hereby summoned to appear before the Clerk of the Magistrate's Court of the
District Court of
KOOTENAI County,
COEU
324 W.
_ _ _ _ _ _---'20
located at
on or after :::-:::-=:-----=-·
20
_ _ _ _ _ _ _ _~,20
--------~20

,at

5:00

o'ciockP·M.
o'clockP•M.

ise to appear at the time indicated.
Q)

E
C\J
C1J

zZ

_en

-"'
cC

Defendant's Signature

I hereby certify service upon the defendant personally on _ _ _ _ _ _ _ , 20

C\J
C1J
"0
""0

c

2Q)

o0

Officer

NOTICE: See reverse side of your copy for PENALTY and COMPLIANCE instructions.

COURTCOPYVKaAnON#1

Nikolas Lee Sherman
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~6DN~·~FOf
}SS
~oDf1~·~Fof~~gTEHAI
~~gTEHAl }ss

F!LEQ;
FILED;

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI20il
f>i.~Y 14 AM
AH 10:
KOOTENAI20ll "i.~y
/0= 48
MAGISTRATE DIVISION
,,r:J~;:F:r:J~;:i\:_.
STATE OF IDAHO

)
)
)
)
)

Plaintiff

vs.

cl~~lou~TO
CL~Ifi iou~ro
PEACE OFFICER AFFIDAVIT
IN SUPPORT OJEM0i3ASle
OIEM0i3ABLE
CAUSE AND ORDER FINDING
PROBABLE CAUSE

s~L.'---=S~hNLM~41""--'-V\-'--))
,-----=s~L~at::L...!-V\_,__))

to--,-,--t

.!.-.::---1\)___;_;
..:..-:.-IV
_lo:.....:..;_;_t
;
s""",---L=-.

Defendant

O_(c'--~_-_/- 1--_.--._~_-o_o-=)'----------'
_'- '_~_-o_o=),- -_ _____,

____
_ _ _ _O_(c.:......c_
___

being first duly sworn on oath deposes

and says that:
I am a police officer employed by the Post Falls Police Department, Kootenai County,
State of Idaho, In the course and scope of my employment, I have conducted a warrantless
arrest of the above named defendant for the offense(s) of
(~
_ _ _ _ _~_ _ _ _ _ _~_ _~)ldahoCode
_
(~-----~------~--~)Idaho
Code__________
___________

tJJ.
Vlt~. (JIlt.
,I"-fsa;;I.'ofJ
b}. 54tLle
s4t.Lie xJL C;;r1MJ/)
Uv~4;tr7 JuL..;.
J. .L-4 "t..e
f), ft. ov<.)
ov.) ,~Usu:;.J.'otl,

I

JJ.-C.
__ c_. 5{-J'7sd(3)c
5{-/1S d (3)C
_____________________ . I do solemnly swear that the basis for the
____________________
request is set forth in the attached police report designated as Exhibit "A" and
_}_
-L

Uniform Citation

Numbe~ B
B;;;b
;;;b (q
(OJ

. I have read

Exhibit "A" and the contents to the

best of my knowledge are a true and correct account of the incident leading to
the arrest of the above Defendant and that I am the author of Exhibit "A"

~~
Affiant
Affiant

1-121

Side 1

Nikolas Lee Sherman

S:\Forms\Affidavit of Arrest.doc
Arrest. doc

40995
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POST FALLS POLICE DEPARTMENT
Officer Report for Incident 12PF08556

Address: 1754 W TUALATIN DR

Nature: DRUGS

POST FALLS ID 83854

Location: PFI
PF1
Offense Codes: CSSO
Received By: A. HUGHES

Agency: PFPD

How Received: T

Responding Officers: T. FLOOD, M. BRANTL
05/12/12
Disposition: ACT 05/12112

Responsible Officer:

Occurred Between: 01:10:03 05112/12
05/12/12 and 01:10:03 05112/12
05/12/12

When Reported: 01:10:2605/12/12
01:10:26 05/12/12
Assigned To:

Date Assigned: **1**1**
**/**/**

Detail:

Due Date: **1**1**
**/**/**

Status Date: **1**1**
**/**/**

Status:
Complainant: 130662
Last: SORENSEN

Mid: COLUMBUS

First: JOHN

DO

Address: 1754 WTUALATIN DR

Dr Lic:
Lie: GT205109G
GT2051 09G

Race:

City: POST FALLS, ID 83854

Phone: (208)773-2628

M

Offense Codes
Observed: CSSO Cont Substancel
Substance/

Reported: NC Not Classified

Sale/Manu/Other
SalelManulOther
Substance/
Additional Offense: CSSO Cont Substancel
Sale/Manu/Other
SaleIManuJOther

Circumstances
Responding Officers:

Unit:

T. FLOOD

1150

M. BRANTL

1120

Responsible Officer:

Agency: PFPD
Last Radio Log: **:**:** **1**1**
**/**/**

Received By: A. HUGHES
How Received: T Telephone

Clearance: D3M ARREST, MlSDE:tvfEANOR
MISDErvtEANOR

When Reported: 01:10:2605112/12
01:10:26 05/12/12

05/12/12
Disposition: ACT Date: 05/12112

Judicial Status:

Occurred between: 01:10:0305112/12
01:10:03 05/12/12

Misc
Mise Entry: K1120
Modus Operandi:

and: 01:10:0305112112
01:10:03 05/12/12
Description :

Method:

Involvements
Date

Type

Description

05/12112
05/12/12

Name

SORENSEN, JOHN COLUMBUS

Complainant

05/12/12

Nikolas Lee Sherman

40995
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Officer Report for Incident 12PF08556

05/12/12
05/12112

Name

WILHELM, ZACHARY ALEXANDER

MENTIONED

05/12/12

Name

SHERMAN, NIKOLAS LEE

OFFENDER

05112/12

Name

GALLEGOS, MARY LEE

MENTIONED

05/12112
05/12/12

Citation

GENERAL MISDEMEANOR

CITATION ISSUED

05/12/12

Vehicle

BLK 1992 HOND PRE ID

VEHICLE

05/12/12
05/12112

Cad Call

01:10:26
05/12/12 SUSPICIOUS
01:10:2605/12/12

Initiating Call

05/12/12

Property

Photograph digital 0

EVIDENCE

05/12/12

Property

YEL DVD PANASONIC DVDRAM 4.7 GB OEVIDENCE

05112112
05112/12

Property

COBAN recording pfpdl06 0

2 of 9

EVIDENCE

05/12/12

Nikolas Lee Sherman
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Officer Report for Incident 12PF08556

.1

Narrative
Incident Report

1. Applicable crime and code section:
Possession of Schedule II Substance without
2.

Prescription,

I. C.

54-132 (3) c
C

Report narrative:

On 05/12/12, at approx. 01:10 hours, I (Ofc. Flood) was dispatched by
communications to 1754 W. Tualatin Avenue, Post Falls, Kootenai County,
for a reported suspicious call.

Idaho,

The reporting party, John Sorensen, stated that he found a male on his property
and the male was intoxicated and identifying himself as Zach Wilhelm.
I arrived on scene and John exited his vehicle.
He was in his vehicle in the
driveway keeping the male warm.
The male exited the passenger side of the
vehicle and attempted to flee.
He tried to jump a fence on the north side of
John's
John 1 s home until John and I were able to take him off of the fence.
The male responded when I called him Zach and stated that he was being chased by
He stated that he just didn't
other persons and was in fear for his safety.
didn 1 t
want to get hurt.
I walked him to my car and started to pat him down for weapons.
I asked him if
He stated, "I have one of
he had anything on him that I needed to be aware of.
my friends prescriptions on me that is all".
At that time I placed him in hand
cuffs, checking for proper fit and double locking and searched his person. I
asked him why he would have his friends prescription and he stated, "SHE was
with me earlier today and SHE left it with me".
In his front right pant pocket I retrieved a
name "Kenneth Gallegos" of 1577 Yaquina Drive
Hydrocodone 10mg.
There was approx. 22 pills
another prescription bottle of Clorazapam that
Sherman.

prescription pill bottle with the
on it.
The script was for
inside of the bottle.
There was
was prescribed to Nikolas

Sgt. Brantl arri
ved on scene and the male said that he was running from Zach
arrived
Wilhelm.
I obtained a wallet from the male and determined that he was Nikolas
Sherman, not Zach Wilhelm.
Nikolas then said someone besides the female left the pills in his car and then
stated that Zach Wilhelm left them in his car.
Nikolas further advised that he
was running from Zach because Zach was accusing him of trying to get with his
girlfriend.
I advised Nikolas that he was under arrest for possession of prescription
controlled substance without a prescription.
I then seat belted him into the
rear seat of my patrol car.
Sgt. Brantl and I then made contact with the residence at 1577 Yaquina Drive.
The female at the home, Mary Gallegos, stated that she did not lock her car, a
silver Subaru station wagon.
She was not sure if Kenneth had left the
prescription inside of the car or not. She called Kenneth and he was not 100%
certain that he did leave the pills in the car.
Mary further stated the alarm

05/12/12

Nikolas Lee Sherman

40995
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Officer Report for Incident 12PF08556

at the residence was activated at the time and had not been tripped.
to deactivate the alarm when Sgt. Brantl contacted her.
I photographed the pill bottle and Sgt.
Mrs. Gallegos.
Parked just west
"Honda" Prelude,
car arrived just

4 of 9

Mary had

Brantl turned the pills back over to

of the intersection of Yaquina and Tualatin, was Nikolas 1I s 1992
bearing ID K387667.
A neighbor came out and told us that the
the area.
a short time before we were in tlie

Westside
westside Towing was the next rotational tow and was dispatched to the scene to
impound the car.
Sgt. Brantl stayed on scene to complete the inventory.
He
then released the vehicle to Westside Towing.
I

then transported Nikolas to

KCPSB without

incident.

At the PSB, I read Nikolas his Miranda Rights and asked him if he understood.
He stated yes and agreed to speak with me.
He stated that he was playing
frisbee golf with Zach earlier in the day.
Zach did not have any pockets and
asked Nikolas to hold his pill bottle.
That is how he came in possession of the
bottle.
He stated that Zach told him that the pills were for his depression.
I
asked Nikolas about the possibility of the pills being stolen from a vehicle in
the area and he denied any wrong doing.
When I asked him about his car being
parked in the area, he said that it should have been parked up on Deschutes at
his friends house.
I booked Nikolas on citation #82619 for the offense of Possession of a Schedule
II controlled substance without a prescription, I.
I.C.
C. 54-1732 (3) C.
The
defendant 1I s copy of the citation and a court information sheet were placed into
his property at the PSB.
I also
I downloaded and confirmed two digital photographs to the server.
download, tagged and confirmed the audio/video recording from my patrol car to
the server.
3.

Date,

time,

reporting Officer:

Sat May 12 04: 18:26
18: 26 PDT 2012,

Ofc.

Flood

4.
4 . Approved by:
Sgt.

M.

Brantl

K1120

Sat May 12 04:46:37
04: 46: 37 PDT 2012

Responsible LEO:

Approved by:

05/12/12

Nikolas Lee Sherman
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Date
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'RE-BOOKING INFORMATION
INFORMATIONS
S
Booking'#_____
Booking' #_____

=T

KOOTENAI COUNTY PUBLIC SAFETY BUILDING

Name ID # _ _ _ _ Date _ _
5---'
S___;_}I_:J_,_/_,1
-/1_;)-'-1---->1;)"'
;)"'---'----------'- _ _ __

ARRESTEE:

06

Name

\
Nr2vYlCtV\
NavYlCtY1

&_
&-

First

Last

:SCJ~
5CJ~

Middle

Locker#
Locker #
Location
Hold For:
For DUI Charge:
Was Call Requested
Was Call Made

AKA_ _ _ _ _ _ _~-~~-------------

35..-oJ.·
J' . {~J~V\ rl)-#'/8#
rJ.)-#-(8#
City
sf
city
s-f ('Pi
f't/i JlJI ~
-0')'0
Home Phone (do6)
( dt?6 ) bq~
l/1~ -0
d '0 D
CIlv4-- '\.:t'
City/State of Birth CJJJb..:t' D
Address

")
")35--

/0
&

'

D.L. #

sl-=r-D
S1..2D
ss#
SS
'~
.'::J

Zip

State»

Occupation

PHYSICAL DESCRIPTION:
Height
Race

S" 'JL."
'_11_. Weight t3.S
S13~ Sex !Yl
vJ Glasses rJyJ Contacts rJ v
f)

~+~1~
~+,l~

Scars, Marks, Tattoo's

Clothing Description

ARRESTING

I'

OFFIC~R

Date /Time of Arrest
Arresting Officer

IS A..Ck-5
A..ch-5 \'

If

t,ll).sc.~
t,1\).sL~

Employer

IS,§ ,0-"" L. "J,'1"
nJf'"¢i '7J
1':,'6.0",
'71

Work Phone #

bt?
&b ?.-:;J{j?
.-:;JfJ 1'-f

dlfcdIe-

Hair ill
illo0 Eyes
Hair--'--;-N--=:.I)----.,._ __
·. Facial Hair____:__,.N-=.v____,.---

<)

~lVI l.,1".,.!-;C'
~IVJ
l..~,.,.f;C'M<
M< l(Jv5'~
/(Jva·~ P,5~f
It,§~ I 12ds
12ds

t

~Vl_.S .£t SUS
~Vl...s.£t
sUs

INFO MATION:

5/f;J/1~
:s-/r;)ll~

o)~S
O)~S

I/

'J;. Ff.,
Ff." o0 CJ
·-r;.

CHARGES AND BAIL:

8385'-(

DOB

2206
220&
Accepted by:
Agency Report # Jd:_IJ
/lll 'F tJ
() ('i
('1 S5"h
S..5"&
BAG
BAC
I/
Warrant Check
Prob. Check
Prob. Officer

#

Loc~tion /?5''1
/?5'{ 'J;;,.Jr'h'v'\
'J;;;\ (r'h'v'\ Dil.
Dll. ~ jJ;:
jJj:

JLI15U
/Lff5U

fFfJ /~
I~

Agency

ARREST TYPE: ErbN-VIEW
ErDN-VIEW

0

Dist

;;;>1

Arrival at PSB_O"---/
PSB_O"---JSI--'
Cl"'--____
S?__,{J"'------

WARRANT

0

CITIZEN

D
0

OTHER

Is the arresting officer aware of any mental or physical conditions thij'
thi inmate may

0D

ability to be held without special attention by jail staff?
Did the arrestee arrive with prescription medication?

C.3ti'7
8'7 hb
bb

<
51-){'
<5+-5t'

Vehicle Disposition

No, aYes

'
.-.-..
-'-"?l
a

VEHICLE INfORMATION;,
INFORMATION;,
Vehicle Lic./C.3
Lic. /

D
0

J

No, [i}'«es
__
[i}'<(es (Explain)-'-'---'-""--"'-'--+-I--"-'-.!..!..L.<~""'---Io=",-"",=-===----(Explain)-'-'---'-""--"'-'---+-1--"-'--'-'-L...<~"""---'='"'-""'=-===------

·.

:. ~-=

ST D YR
ST:..I-=D

//

/1
/?) 1drvtake
1drvtake Jior1
//or1 d4.
~<JvI"'~
<Jvt"'- d

Jj

fl ((l-1 ak
ok Body d
dD£
D£.

Model/l
Model

Color(sJ:2l/(
Color(st.2 l /(' I
/_
-

1.-1

CITIZEN ARREST:
I hereby arrest the above named suspect on the charge(s) indicated and request a peace
officer to take him/her into custody. I will appear as directed and sign a complaint against the person I have arrested.

VICTIM'S RIGHTS INFORMATIONINFORMATION·.Name:

Occupation:

Age

Race/Sex

I

1
Nikolas Lee Sherman

I

I1

I1

Code Mult. Victims Address:
ID
10 Yes D
0 Nol
No I
Business Address:

I1

40995

Phone:

I1
Bus. Phone:

I1
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~ IAI
1Al £ Of IDAHO
. SS
KOOTENAI}SS
COUNTY OF KOOTENAI1
FILED:

STATE

OF IDAHO

)

2012 HAY 17 AM 9:

s

J

COUNTY OF KOOTENAI

0~
O~

CLE~

)

______~C7~tC_c__,__t-_r_lo_o_=
___________________ , know~~~~o*~~~~~-------~CJ~fC_c
/-_r_h_o-=-------------------'
know~~~~OH~~~~&---

u
u

person whose name is subscribed to the within instrument, acknowledged to me that
he/she subscribed that same and that he/she subscribed the same and that he/she
read the same and that the same was true to the best of his/her knowledge.

~-

DAY OF

, 20~.

~~-

.

~UBLIC FOR ~HR !'\"

RESIDING AT:7o~ ~-.J
COMMISSION EXPIRES: 0 ~

d:'\ ;}-LAd----

ORDER FINDING PROBABLE CAUSE
hav· g b e\arrested without a warrant for, the
The above named Defendant hav'
offense(s) of

\

e_
9-f - 11,
I/) ';-;
~ 9.f

C)
c)

and the Court having examined the Affidavit of the Post Falls Police Department the
Court finds probable cause for believing that said offense has been committed and that
the said Defendant committed it
IT IS THEREFORE ORDERED that the Defendant, arrested without a Warrant,
may be detained, and that he/she may be required to post bail prior to being released.
DATED THIS
DATEDTHIS

{'1

DAYOF
DAY OF

~

,20

f~
r~

TIME:~~~.
~~~~~~~~~~~
TIME:~~~-~~~~~~~~~~~
1-121

Side 2

Nikolas Lee Sherman

MAGISTRATE
doc 11/20/06
S:\Forms\Affidavit of Arrest.
Arrest.doc

40995
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1

JWOO&
JWOO(e ~ )LJ;}
}L/}
f;' q - Il
ll ~ .~
·~
CHARGE(S) <'
FPC#

NOTICE TO DEFENDANTS

cASE No.
CASE
NO.

TO:

s\;'\;'!(
S

[]

Regarding your release from custody

l"lli
I"lli

~ ) (v;
(V; I<
\<, 0o(rIi)
t;)

.J';~;N\~~lf;G8rENAl7ss
.J';~;N\~~Jf;G8TENAI7sS
ILED:

Defendant.
';111/ MAY 14 AM II:
,D
efendant.';]1

2~

You were released on your own recognizance by Judge______
_ _ _ _ _........;;..:=:..:...:.:.:
.......:::..l:::..=..:..:.;~
_ _ _ day of
, 20__ at
M by
[ ] telephone I fax

[
[ ]] Bailiff slip

[
[ ]] personal contact
-,

eN
c-:0

:.----to secure your release.
You have posted bail/
bail I cash in the amount of$
of $ [COO :'----to
5(b)
[ ] You are bonding on DUI Second Offense or More, or Excessive DUI. Misdemeanor Criminal Rule S(b)
requires you to appear before a judge within 48 hours, excluding weekends and holidays. You are to
appear at the Kootenai County Justice Building, 324 W. Garden Avenue, Coeur d'Alene,
d' Alene, Idaho on
..,...,.....,,~~.I
I
at
2:00
p.m.
~~~·'
I
(Jail - Set date for next business day)
(Jail-

You or your attorney will be notified by the Court when to appear.

[]
[]

(446-1160}: You must contact the Clerk of District Court at the Kootenai County
Child Support/Juveniles (446-1160):
Justice Building, 324 W. Garden Avenue, Coeur d'Alene, Idaho, within 7 working days.

[]
[]

Felony 446-1170: The court has instructed you to appear
,20
, 20
, at
M.
at the Kootenai County Justice Building (check with the clerk at the front counter for the proper courtroom)

[]

appear
_
_-_
Misdemeanor 446-1170: The court has instructed you to a
p p_
e_
a_
r-_
- -_
-- ', 20
20.___ , at
_ _ _M. at the Kootenai County Justice Building in Courtroom 11.

Two of the conditions of your release on bail/your own recognizance are:
1.
YOU ARE REQUIRED TO NOTIFY THE COURT AND YOUR ATTORNEY, if you have one, OF ANY
CHANGE OF ADDRESS OR PHONE NUMBER THAT YOU HAVE WHILE YOUR CASE IS PENDING
BEFORE THE COURT
2.
NOTIFY YOUR ATTORNEY OF THE COURT DATE ABOVE.
] IF YOU ARE BONDING ON
mestic Assau
r Battery -I.C.18-918, Violation of Domestic Violence
rotection Order - I.C.39- 12 or Stalking - I.C.18and a No-Contact Order has
issued by the
"strict Court, YOU S LL HAVE NO CONTACT WITH T
·strict
D TO HAVE BEEN
A SAULTED
SAULTED OR
TTERED PURSUANT TO THE TERMS OF THAT ORDER. IF A NO-CONTACT ORDER
H S BEEN IS
D A COPY OF THAT ORDER WILL BE DELIVERED TO YOU WITH THIS NOTICE.
,/
/
AlLURE TO APPEAR ON ANY APPEARANCE DATE OR FAILURE TO NOTIFY THE COURT
Yf"'iUR /
REGARDING CHANGE OF ADDRESS OR PHONE NUMBER MAY CAUSE A WARRANT TO ISSUE FOR yf"'iUR
(_A/
(.A7
ARREST.
MY CURRENT MAILING ADDRESS IS: '
/ /

3 S 0-0,
o-0· ·

Co12t2- ~

I~
~ ~~ -#- \ ~ A
~) s\ --FA(_
L _sS II~
~)S\
--FAL L
~
I

MY CURRENT PHYSICAL ADDRESS (if different from above):
'Loa (f o
0
~ s (( ~ -L
-c:_ 1
J
MY CURRENT PHONE NUMBER IS:
10
\Q lC[lC[ - cf270
cf2
MESSAGE PHONE: _ _ _ _ _ _ __

70

I have read, understand and received a copy of the above instructions. My Signature
signature is not an
admission of guilt to any charge(s),
charge(s}, but acknowledgment of the instructions contained above.

~-l2-fL
~-t2-rL

2Z~<-"
22~<-"

DATE

SIGNATURE OF DEFENDANT

WITNESS

DEPUTY ~IFF

<::

(If
!u

***NOTE TO DEPUTY: Provide a copy to defendant. Return this original to the Court. If the Defendant refuses to sign this, witness the same
Nikolas Lee Sherman
40995
14 of 101
and make a written indication that the defendant refused to do so.
White Copy
Copy-- Court File

Copy-- Sheriff's Office
Yellow Copy

Pink Copy - Defendant

DC - 052 Rev. 0412012

N!UST BE COMPLETED
MUST
).) BE CONSIDERED

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

StlE~tv\-AN
St/E~tv\f\N

APPLICATION FOR: /V1"'-oU\S
/Vi"'-oLbS
YiJ,DEFENDANT
YiI,DEFENDANT

DOB

D
0

JUVENILE

D
0

CHILD

D
0

)

Cf( -}cl?J~y
CR.
-]cl- ?J~Y

CASE NO.

PARENT )
PARENT)

~

o 7- 13- Irtfo
1r1o
07-

~

BY _____________________________________
____________________________________)
PARENT or GUARDIAN OF MINOR

FINANCIAL STATEMENT AND ORDER

)

DOB ____________________________________
_ _ _ _ _ _ _ _ _ _ _ _ _)

NOTE: If this application is being made on behalf of a minor, please answer the following questions as they
apply to his/her parents or legal guardian. Include information for you and your spouse.
I, the above named defendant (or the parent(s) on behalf of a minor), being first duly sworn on oath, depose and
*,~A
say in support of my request for court appointed counsel:
\~A

*

Mycurrentmailingaddressis:
My current mailing address is:

755>
7sS-

A).
N<

C~fL~,,.,__,
C~fL~\"'-.l ~~ ~oc;.l
~C>SI

Street or P
P.O.
.0. Box

f,.,t.Lc;
f""LLC;

City

My current telephone number or message phone is:

(t...o~) ~'i'9-

State

11::>

t"'S.<cS":/
!'1<CS-:/
Zip Code

ooL
o·z... 70
7D

te.

--po.SS. SL+\
Sc_+\ ~ Sv3~ ('e. ?fZ.6S~\a.
?fZ.Es~\2:.. \\?""\1C.>N
l"P-rlo!V
Crimes Charged: --Po.sS.
I request the Court appoint counsel at county expense; and I agree to reimburse the county for the cost of said
defense, in the sum and upon the terms as the Court may order.
BELOW IS A TRUE AND CORRECT STATEMENT OF MY FINANCIAL CONDITION:
1. EMPLOYMENT:
A. Employed:_x_yes
Employed:~yes _ _no
B. Spouse Employed: ___yes ___no
employment_____________________________
C. If not employed, or self-employed, last date of employmento
_ _ _ _ _ _ _ _ _ _ _ _ _ _ __
\:>l '""
C-'1 66A\\\?>EA\\LA.,..,"'b>!>c:.A..l'\t..l§
D. My employer is: \:»
LA.""~!>c:.A..~\o...)9
Address: __________________________________________
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___

~

2.

HOUSEHOLD INCOME MONTHLY (Include income of spouse):
Wages before deductions $
)'"00
Other income: (Specify: Child Support, S.S., V.S., A.D.C.,
)'"oo
Less Deductions
$
jCJ'
fCJ'
Food Stamps, Etc.)
CJO
$ __________
____________
Net Monthly Wages
$ ~ GO

3.

HOUSEHOLD EXPENSES MONTHLY:

Rent or Mortgage Payment $
Utilities
Clothing
Transportation
School
Food

Nikolas Lee Sherman

$
$
$
$
$

i...}$U
i...}:>O

zZ

so
SO

r

(_I.XI
!..I.XI

Child Care
Recreation

Medical
Insurance
Other (Specify)

$
$
$
$
$

ft

fl"
/5
;

%

g
J?!"
J2!"
?
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3.

HOUSEHOLD EXPENSES MONTHLY: (cont.)

DEBTS: Creditor

Total$
$
Total

Creditor

Total
$
Total$

Creditor

Total
Total$
$

4.

$
$
$

permo
per mo
permo
per mo
permo

ASSETS:

$
I (we) own personal property valued at
$
I (we) own vehicle(s) valued at
$
I (we) own real property valued at
$
I (we) own stocks, bonds, securities, or interest therein $

A. I (we) have cash on hand or in banks
B.

c.
C.
D.
E.

0'
'2-00
'Z-oo
i eCXJ
ec.:x::.>

fZ}

r/5'
r!5'

5.

THE FOLLOWING ALSO AFFECTS MY FINANCIAL CONDITION (Specify): _ _ _ _ _ _ _ _ __

6.

DEPENDENTS:

)< self

-

___.spouse
spouse

children

other (specify) _ _ _ __

(number)

l'1)_1

7].~
77.~

~74.APPLICANT

Subscribed and sworn to before me this _ _

~

ri
dal:l\yl

of

<

---->"-+---=+~-+-+_t:,,c.....f--i\--:--_++-----, 20~
NOTARY

The above named
.
/ defendant _--:;"'--_
_
/defendant
_--:ll'o<..,_- parent -_
- -_
, ._
. . guardian appeared before the
of counsel. The court having considered the foregoing, and
court on the aforesaid charge and requested the
having personally examined the applicant;
ORDERS
DENIES the appointment of the service of
counsel.
The applicant is ordered to pay $
monthly beginning--:-_
beginning _ _ _ _ _ _ _ _ _ _ , 20_ _
for the cost of appointed counsel. Payments are to continue until

Custody Status: _ _ In

'rout
$_out

Bond
$_
__
Bond$.
__
__
__
__
_
Date
Nikolas Lee Sherman

Deputy Clerk
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Log of 1K-COURTROOM8 c

''3/2012

Page 1 of 1

Description CR 2012-8124 Sherman, Nikolas 20120803 Pretrial Conference
Judge Watson
Clerk Charmaine Mollett
13/2012
o
~2012

I

Time
Ti

I

Speaker

I 09:44:37
09:44:37 AM
AM IJudge
Watson
09:45:16 AM

09:46:08 AM

Location

ll11K-COURTROOM8

I

Note
Defendant present with Mr. Logsdon DA. Pat Kiernan PA.

Jay
Logsdon

I filed and appearance and a request for discovery. We still have
not recieved any discovery. Move the court to impose the
sanction and ask the case be dismissed.

Pat
Kiernan

We did not file discovery. There was neglect involved. Ask the
court to move to continue. Can have discovery on Monday. He
had not brought this to our attention until today.

09:47:13 AM
I 09:47:13
AM IJay
Logsdon
09:49:11 AM
AM IJudge
I 09:49:11
Watson
I 09:49:45 AM IEndd

I just noticed I didn't have discovery today. If not dismissed today
I ask for a continuance.
Will enter an order compelling to have the discovery filed by 5:00
Monday.

({!Ju1 l7MJiJ Ao

lMiilt:

Produced by FTR Gold™
www.
fortherecord .com
www.fortherecord.com

Nikolas Lee Sherman

40995
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8/3/2012

.'ORIGINAL'
ORIGINAL'

S"IAIE.
}ss
s"rArE. Of IOAHO
}SS
COUHTY OF KOOTENAI
COUNTY
fiLED:
FILED:

Jay Logsdon, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

012 AUG -8 PM 2: r..3
t.3

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff,

v.
NIKOLAS LEE SHERMAN,
Defendant.

)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-12-0008124
CR-12-000S124
Misd

MOTION TO DISMISS

------------------------~)
--------------------------)
COMES NOW, the above named defendant, by and through his attorney, Jay Logsdon,

Deputy Public Defender, and hereby moves the Court for an Order to Dismiss the charge of
Possession of a Legend Drug I.
I.C.
C. § 54-1732(3)(c) in the above entitled matter.

This motion is made on the grounds that I.C.
I. C. § 54-1732(3)(c) is a violation of Due Process on
its face as the government has no rational interest in preventing the possession of a legend drug by
anyone not prescribed that drug. U.S.
u.s. CONST. amend. XIV; IDAHO CONST. art. I § 13. The law

sweeps far too broadly, and cannot meet the rational basis test. The rational basis test is whether a
law bears a rational relationship to a legitimate state interest. Romer v. Evans, 517 U.S. 620, 632
(1996). Possession is defined as either knowledge of an object's presence and physical control or
power and intent to control the object. State v. Blake, 133 Idaho 237,241
237, 241 (1999). Under I.e.
I.C. §54§ 54-

173 2(3 )(c),
1732(3)(
c ), a nurse or doctor assisting in the administration of a legend drug, a parent fetching a drug

MOTION TO DISMISS CHARGE

Nikolas Lee Sherman

Page 1

40995
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for their child, and even the pharmacists themselves as they fill prescriptions are all committing
misdemeanor offenses. Assuming that the purpose of the law is to prevent the use of prescription
drugs by those to whom they have not been prescribed, I.
I.C.
C. § 54-1732(3)(c) is in no way rationally
related to the Legislature's legitimate purpose. Punishing the mere possession of these drugs by
anyone except the patient they have been prescribed to needlessly bans unrelated conduct.
Therefore, the law must be struck down.
Alternatively, this motion is made on the grounds that I.
I.C.
C. § 54-1732(3)(c) violates the notice
requirement of Due Process on its face and as applied to the facts of this case as the statute either
clearly intends by its wording that the drug have been prescribed at some point prior to coming into a
person's possession or is ambiguous such that no reasonable person or government official can know
whether it is being violated. 1990 Idaho Op. Atty. Gen. 15, Idaho Op. Atty. Gen. No. 90-3,
1990 WL 48948 at *2 (Idaho A.G.), citing Keyishian v. Board of Regents, 385 U.S. 589

(1967); H & V Engineering v. Board ofProfessional Engineers, 113 Idaho 646 (1987); U.S.
CONST. amend. XIV; IDAHO CONST. art. I§
I § 13.
Mr. Sherman therefore requests that this honorable Court dismiss the charge of
ofPossession
Possession of
a Legend Drug against him. Counsel for Mr. Sherman asks that this motion be set for a hearing to
last approximately five minutes.

Page2
Page 2

MOTION TO DISMISS CHARGE

Nikolas Lee Sherman

40995
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DATED this _ _ _ _ day of August, 2012.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

BY:
DEPUTY PUBLIC DEFENDER

CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foregoing was personally served by placing
a copy of the same as indicated below on the
day of August, 2012, addressed to:

K
k:

Post Falls Prosecutor FAX 773-0214
_!£!_ ViaFax
Via Fax
~
Interoffice Mail

MOTION TO DISMISS CHARGE

Nikolas Lee Sherman

Page3
Page 3
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R/1312012
Log of 1K-COURTROOM4 on R/13/2012

Page 1 of 1

Description CR 2012-8124 Sherman, Nikolas Lee 20120813 Jury Trial Status Call
Judge Stow
Clerk - Barbara Watkins
A<J

/!Jc:JA k~ d)azJ~
d)az}~A<J
6C:l~

I

D~1~/?n1?
Date
118/13/2012

Time

I

Speaker

DF present with Ms Marshall, Mr Kiernan for state

II 08:41:35 AM Ms Marshall

Requesting a continuance, discovery was provided late

08:41:51 AM Mr Kieirnan
I

I

Note

I

08:41:17
41:17 AM Jusdge Stow

08:42:13 AM IJudge
Judge Stow

111 K-COURTROOM4
K~_OURTROOM4

I Location

We did get the discovery late to the defense.
Will continue the trial.
IIWili

08:42:31 AM

I

Review of file shos there is a motion to dismiss filed by Mr
Logsdon.

II 08:42:46 AM

I

I

II 08:42:46 AM II End

I

I
Produced by FTR Gold™
www. fortherecord.com
www.fortherecord.com

Nikolas Lee Sherman

40995
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8113/2012
8/13/2012

ORIGINAL
Jay Logsdon, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
ST
STATE
ATE OF IDAHO,
Plaintiff,
V.
v.
NIKOLAS LEE SHERMAN,

Defendant.

)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-12-0008124
Misd

MOTION TO DISMISS II

__________________________)

--------------------------)

COMES NOW, the above named defendant, by and through his attorney, Jay Logsdon,
Deputy Public Defender, and hereby moves the Court for an Order to Dismiss the charge of
Possession of a Legend Drug I.
I.e.
C.§§ 54-1732(3)(c) in the above entitled matter.
This motion is made on the grounds that I.
I.C.
C.§§ 54-1732(3)(c) is a violation of
ofDue
Due Process on

as applied to this case as the government has no rational interest in preventing the possession of a
legend drug by anyone not prescribed that drug where no intent to use the drug by the same person
CoNST. art. I§
I § 13. The law sweeps far too
can be established. U.S. CONST. amend. XIV; IDAHO CONST.
broadly, and cannot meet the rational basis test. The rational basis test is whether a law bears a
rational relationship to a legitimate state interest. Romer v. Evans, 517 U.S. 620, 632 (1996).

Possession is defined as either knowledge of an object's presence and physical control or power and
intent to control the object. State v. Blake, 133 Idaho 237,241
237, 241 (1999). Under I.
I.C.
C. § 54-1732(3)(c), a
MOTION TO DISMISS II

Nikolas Lee Sherman

Page 1
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nurse or doctor assisting in the administration of a legend drug, a parent fetching a drug for their
child, and even the pharmacists themselves as they fill prescriptions are all committing misdemeanor
offenses. Assuming that the purpose of the law is to prevent the use of prescription drugs by those to
whom they have not been prescribed, I.C. § 54-1732(3)(c) is in no way rationally related to the
Legislature's legitimate purpose. Punishing the mere possession of these drugs by anyone except the
patient they have been prescribed to needlessly bans unrelated conduct. Therefore, the law must be
struck down.
Mr. Sherman would request the Court look to the concerns of Justice Bistline dissenting in

State v. Fox, 124 Idaho 924, 927 (1993):
That the other members of the Court have readily joined an
opinion which affirms the trial court is not a great surprise. As the
briefprepared in the office of the Attorney General of the State of
Idaho informs its readers, the law as presently structured makes it
impossible to do other than affirm the trial court; the hands of the
trial judge were equally tied Reluctantly I concede that convicting
C.§
§ 37-2732(c}
37-2732(c) was the correct procedure in this
Fox under IIe.
case. I write separately to register my concerns regarding the
potential application of
ofiC.
Ie. § 37-2732(c)
37-2732(c} to other Idaho citizens
who possess far smaller amounts of ephedrine than did Fox, who
purchased this ephedrine validly, but who may subsequently be
convicted as felons.
Fox ordered the ephedrine by calling the toll-free number of a
national outlet. Apparently, some of the ephedrine advertisements
that are available to Idaho citizens contain warnings that the offer
ordering from
is void where prohibited by law, but some do not; orderingfrom
the wrong catalog may therefore be a defendant's biggest mistake.
In another potential scenario, an Idaho citizen might travel to
another state for business or pleasure, purchase ephedrine while
there to alleviate his or her bronchial or other health-related
symptoms, and return home again, bearing the ephedrine, only to
be possibly convicted under IIe.
C. § 37-2732(c).
37-2732(c}.
Ephedrine is a drug used for medical purposes. Surely persons

Page 2
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who make out-of-state purchases of ephedrine for medical reasons
Idaho IS safety and freedom from drug
pose no more of a threat to Idaho's
traffickers than persons who purchase ephedrine pursuant to a
valid prescription or practitioner order while in Idaho. The Idaho
Legislature is to be commended in its effort to reduce the trade of
C. § 37-2732(c) is truly too blunt an instrument.
drugs, but IIe.
Moreover, at the least, the statute should provide a defense to
Idaho citizens who did not know about the statute, did not
comprehend its import, and were not alert enough to see that they
should comply, even though they knew naught.
It is often stated that ignorance of the law is no excuse. The
responsibility of the legislative branch in drafting the laws that
govern society, then, is weighty. A law that imposes a felony for
potentially very innocent behavior must be carefully worded; lIe.
C. §
37-2732 is not.

As the United States Supreme Court has held, the judicial branch will "not uphold an
unconstitutional statute merely because the Government promised to use it responsibly." United
States v. Stevens, 130 S.Ct. 1577, 1591 (2010) citing Whitman v. American Trucking Assns., Inc.,

I. C.§§ 54-1732(3)(c) is, as it stands, precisely the blunt instrumentJustice
531 U.S. 457,473 (2001). I.e.

Bistline found disturbing in Fox. The statute must be held unconstitutional.
Mr. Sherman therefore requests that this honorable Court dismiss the charge of Possession of
a Legend Drug against him. Counsel for Mr. Sherman asks that this motion be set for a hearing to
last approximately five minutes.
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day of August, 2012.

DATED this

THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

BY:

!rtITt ~

Jj~r:=OGsDON

DEPUTY PUBLIC DEFENDER

CERTIFICATE OF DELIVERY

I hereby certify that a true and correct cjy
Cjy1fthe foregoing was personally served by placing
a copy of the same as indicated below on the
day of August, 2012, addressed to:
Post Falls Prosecutor FAX 773-0214
~ ViaFax
Interoffice Mail
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Log of 1K-COURTROOM2

Page 1 of2

Description CR 2012-8124 Sherman, Nickolas Lee 20120917 Motion To Dismiss
Judge Stow
Clerk - Barbara Watkins
Clerk-

Date 19/17/2012
Time

I

;)'
;J

D h

L.ucation
Location

") .I
~
')
-.1
W~
w~ LV~

..t.:o

OURTROOM2
1K-COURTROOM2

Speaker

Note

04:08:10 PM J

DF present
resent with Mr Logsdon, Mr Kiernan for state.

04:08:25 PM

'on to dismiss
Motion
It is proceeding
'p to put on record
Stip
I file 2 motions to dismiss. Stip to entry of police rep
Police report PF 12-08556

04:09:49 PM
PD

Argument on motion. IC use of legend drug. Statute makes
position of legend drug illegal. He had 2 bottles in his pocket, one
of them belonged to a friend who did not have a pocket. IC
opinion.

04:12:36 PM

e a law here that is broad. 32-2732(c) language.
We have

04:14:06 PM

RE: punishment, my assumption here is the state is wanting to
regulate unregulated trade.

04:15:06 PM J

Comments
nts re: police report.

04:15:59 PM

Obviously the state could proceed on possession of stolen
property. This statute is punishing him for possession of legend
drugs.

PD
04:16:36 PM

Re: Miranda rights in report. Zach had told him the pills were for
his depression. The statute could be worded possession with
intent to use.

04:17:45 PM

Supreme court case

I 04:18:38
04:18:38

PM
PM

He is being charged with possession of the prescription that is
being attacked by the state that is unlawful

I

Possession alone is going beyond the statute.

04:19:07 PM

IUS v Stevens.

04:19:53 PM
04:20:42 PM

Ask the case be dismissed

04:20:55 PM

Argument, re: finding. Addressing Mr Logsdon argument.
Hydrocodone is a schedule II product. Legend drug is a much
statute.
broader definition. IC 15-1705 ask the court to read that statute,
and the previous conditions regarding pharmacists. 15-1705-2.
RE: as applied. This is a dangerous drug. 15-1805 narrows the
people. IC 1705 for pharmacists. 1705(5).

PA

04:26:35 PM
Nikolas Lee Sherman

2nd prong which is on its face shows there is a rational basis for
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9/17/2012

Log of 1K-COURTROOM2
lK-COURTROOM2 0
o '1 7/2012

Page 2 of2

the laws.
There has been a showing rational basis has been cited. Statute
is overbroad and has been narrowed and tailored. There was a
prescription bottle with someone's name on it for him to hold
while they were playing frisbie golf. The bottle was for 30 pills but
there was only 22 pills in the bottle

04:27:53 PM

====

:30:09 PM PA

e charge is just for possession.

31:03 PM
04:31:22 PM

J
04:35:51 PM PA
04:36:28 P

nds. 54-1705
onds.

J

Comments. The parties stipulated to the police report which
speaks for itself. My view of the report makes a circumstantial
case. Mr Sherman did not identify who he picked up the
prescription for. Denies both motions to dismiss
If we reach resolution at PTC I would not obj that being a rule 11
if he wanted to go to trial in this case.
RE: setting of PT and Trial

=======9F=====~=====================================91

04:36:39 P
04:36:39 PM End
Produced by FTR Gold™
www. fortherecord. com
www.fortherecord.com
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Jay Logsdon, Deputy Public Defender
The Law Office of the Public Defender Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,

v.
V.
.NIKOLAS LEE SHERMAN,
·NIKOLAS

Defendant.

CASE NUMBER

CR-12-0008124
Misd

RULE 11 CONDITIONAL PLEA

____________________________)
----------------------------)
In accordance with Rule 11 (a)(2)
(a)(2) of the Idaho Criminal Rules, the above named Defendant,
by and through his attorney, Jay Logsdon, Deputy Public Defender, and the State ofIdaho,
ofldaho, through
Deputy Prosecuting Attorney, Patrick Kiernan, agree that the Defendant (1) may enter a conditional
plea of guilty to the charge in this case, (2) reserves the right to appeal the September 17, October
October25,
25,

and October 26, 2012 Orders, and (3) shall be allowed to withdraw his plea of guilty ifhe prevails on
appeal.

DATED this

day of October, 2012.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

BY:

D PUTY PUBLIC DEFENDER
Page 1
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day of October, 2012.

NIKOLAS SHERMAN
DEFENDANT

'Ji

DATED this ----,-,9--=6:-'_ _ day of October, 2012.

OFFICE OF THE KOOTENAI COUTY
P OSECUTING ATTORNEY
~.
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PATRICK KIERNAN
DEPUTY PROSECUTING ATTORNEY

~

C1'RT~:E~:~LIVERY
CERT~:E
~~~LIVERY

I hereby certify that a true and correct copy of the foregoing was personally served by placing a
copy of
ofthe
the same in the interoffice mailbox on the Dl'f
D20r day of October, 2012, addressed to:
Post Falls Prosecutor FAX 773-0214 Prosecutor

CONDITIONAL PLEA

Nikolas Lee Sherman
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FAX TRANSMITTAL

RUSH !!!!!
I!!!!
DATE:

10/29/2012

TO:

Judge Stow

FROM:

Carmel T. -Legal Secretary

AT:

Kootenai County Public Defender's Office

RE:

Nikolas L. Sherman CR-12-0008124

PAGES TO FOLLOW (INCLUDING TillS COVER SHEET): 3

_ _ _ _ FOR YOUR APPROVAL

_ _ _ _ FOR YOUR REVIEW

_ _ _ _ AS REQUESTED

_ _ _ _ OTHER

SPECIAL INSTRUCTIONS:
Attached please find our Rule 11 Conditional Plea in the above mentioned case. I am sending this
directly to you due to the time constraint. I have ~ filed this document downstairs in order to
avoid a duplicate filing; please let me know if you need me to do so. If you do obtain a conformed
copy, please fax me back the cover sheet with the conforming stamp on it.
If you have any questions, please do not hesitate to call me at 446-1700. Thank you, Carmel T.

NOTE: This facsimile transmission contains CONFIDENTIAL AND PRIVILEGED information intended only
for the use of the recipient identified above. If you are not that person, or the employee or agent responsible for
delivering it to the intended recipient, then you have received this transmission in error and you are hereby notified
that any dissemination or copying of this facsimile .is
,is strictly prohibited. If you have received this transmission in
error, you are asked to contact the sender at the number listed above for further instructions.
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Jay Logsdon, Deputy Public Defender
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the Kootenai County Public Defender
Office of
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-170
446-17011
Bar Number: 8759
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

Plaintiff!
Respondent,
V.
v.
NIKOLAS LEE SHERMAN,

Defendant!
Defendant/
Appellant.

)
)
)
)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-12-0008124
Misd

NOTICE OF APPEAL

___________________________)

---------------------------))
)
TO: THE ABOVE NAMED RESPONDENT, STATE OF IDAHO, AND THE CLERK OF

THE ABOVE ENTITLED COURT:

1.

The above named Appellant hereby appeals against the above named Respondent, the

State of Idaho, to the District Court of the First Judicial District of the State of Idaho, in and for the
County of Kootenai, from the final Judgment and Sentence entered in the Magistrate's Division of
said District Court in the above entitled matter on or about October 26, 2012, the Honorable James

Stow, Magistrate, presiding. Said final Judgment and Sentence are based on the Conditional Guilty
26, 2012.
Plea entered pursuant to I.C.R. 11(a)(2) on October 26,2012.

PAGE1
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2.

That the party has a right to appeal to the District Court, and the Judgment described

above in paragraph one is an appealable Judgment under and pursuant to Idaho Criminal Rule 54.
1(a),
54.1(a),

et.seq.
3.

A preliminary statement of the issues on appeal, which the appellant then intends to

assert in the appeal, provided any such list of issues on appeal shall not prevent the appellant from
asserting other issues on appeal, is/are:
(a)

Did the Magistrate Court err in denying the appellant's Motion to Dismiss?

(b)

Did the Magistrate Court err in denying the appellant's Motion to Dismiss II?

(c)

Did the Magistrate Court err in denying the appellant's Motion to Reconsider Motion

to Dismiss I and II?
(d)

Did the Magistrate Court err in denying the appellant's proposed jury instruction?

This appeal is taken upon matters of both fact and law.
4.

Pursuant to I.A.R.
LA.R. 25(a) and (c)(S),
(c)(5), Appellant requests the preparation of the entire

reporter's transcript of the hearing on Appellant's Motions to Dismiss I and II held on September 17,
2012. The proceedings were digitally recorded by the Clerk, and the recording is in the possession of
the Clerk.
5.

The Appellant requests the following documents and exhibits to be included in the

induded under I.A.R. 28:
clerk's record in addition to those automatically included
a.

Conditional Guilty Plea, filed on or about October 26,2012.
26, 2012.

b.

Appellant's Motion to Dismiss, filed August 8, 2012.

c.

Appellant's Motion to Dismiss II, filed August 29, 2012.

d.

Appellant's Motion to Reconsider Motion to Dismiss I and II, filed September

19,2012.

NOTICE OF APPEAL
Nikolas Lee Sherman

PAGE
PAGE2
2
40995

32 of 101

7.

I certify:

a.

A copy of this Notice of Appeal has been served upon the court reporter

(transcriptionist).
b.

The Appellant is exempt from paying the estimated transcript fee because the

Appellant is an indigent who is represented by the Office of the Kootenai County Public Defender.
c.

The Appellant is exempt from paying the filing fee because the Appellant is an

indigent who is represented by the Office of the Kootenai County Public Defender.
d.

The Appellant is exempt from paying the estimated fee for the preparation of the

record because the Appellant is an indigent who is represented by the Office of the

Kootenai

County Public Defender.
e.

Service has been made upon all parties required to be served pursuant to Idaho

Criminal Rule 54.4, to wit: the City of Post Falls Prosecuting Attorney.
DATED this2
this 2 b day of October, 2012.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

BY:

NOTICE OF APPEAL
Nikolas Lee Sherman
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CERTIFICATE OF SERVICE

~~

I HEREBY CERTIFY that I have this
day of October, 2012, served a true and
correct copy of the attached NOTICE OF APPEAL via interoffice mail or as otherwise indicated upon
the parties as follows:
Post Falls Prosecutor FAX 773-0214
~ ViaFax
Interoffice Mail
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_

Description CR 2012-8124 Sherman, Nikolas Lee 20121026 Pretrial Conference
Judge Stow
ZJ~
~
ZJ~Clerk - Barbara Watkins
~;;..
A-O
.,
~ j{,
/..-0
Date 10/26/2012"
10/26/2012 II
o
Timo
Tim

II -c:r

Q_9:16:56 AM
Q9:16:56

J

09:17:07 AM

PD

111 K-COURTROOM4

...
.1.

Note
II!:)!=
!:)!=
11

·:!!!"'
,::!!'" I\Jlr
~'~ 11 r Logsdon, Mr Kiernan for state

Comments. RE: denial to motion to suppress, filed a motion for
the court to reconsider but did not get it scheduled

09:17:46 AM

Would be looking to forward with a conditional plea giving us a
stay

09:18:04 AM

We thought the ruling was clear, ask the court to additional
ruling. We would be standing on the courts further ruling. No obj
to the court going forward. Stay would be argument to a later
day

PA

09:19:~PD
09:19:1

J

09:21:18
09:21
:18 AM
09:22:42 AM

,

IReviews file

I

09:24:

!Argument
'Argument re: jury instruction "warehouseman"

PA

Argument. section F "carrier or warehouseman". Ask the court
to deny that motion

J

PD

~:.~:::~~§
PA

09:25:52 AM

INothing further

I

Comments.
RE: conditional plea.

09:24:43AM
o9:24:43AM II
09:25:12 AM

,
I

PD

09:24~

,J
I, 09:26:16 AM IJ

I09:26:40 AM

Nothing further.

Comments re: 2 aspects to the motion to reconsider. Decline to
revisit that issue. RE: jury instruction

09:20:37 AM

Offer of proof, my client is not employed to hold prescriptions for
other people

II Comments.

J~ client is not employed
No obj to statements made for preserving that issue for appeal.
Mr Kiernan to prepare orders.
Mr Logsdon, re: conditional plea address today or at time of
status.

I

09:26:54 AM
PD

, PA
I, 09:27:41 AM IPA

I

Location

Would request a stay and would have to revisit that later.
180/178 eval and treatment. $400, 2 yr prob. Need time to
complete that because my client will be traveling to Germany
shortly.
,Pursuant to rule 11 no obj to conditional plea
,Pursuant

I
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Log of 1K-COURTROOM4 ('c

I 09:27:52 AM II PO

·1/26/2012
"1/26/2012

I Will submit something in writing with appropriate signatures

09:28:09
AM PA
09:28:0~fT-

RP-r.~
Recs

09:28:18 AM J

Re: staying

I 09:28:33 AM II PA
I 09:28:48 AM I J
09:28:54 AM

Page 2 of3

II No obj to the whole jdmt being stayed.

EJ
EJ

I

I
I

I! Comments
comments

Re: rule. Stay the entirety of sentence, keep the bond and keep
the conditions of bond in place. We have no issue keeping his
bail

I 09:29:39 AM II J

I Rights form?

I

I 09:29:42 AM I OF

I Reviews rights form

I

I 09:30:41 AM IJ

Comments to OF re: agreement. Sentencing would be stayed
pending appeal.
Understands agreement and my rights. No promises or threats.
Understand the max sentence could be imposed. There is
nothing interfering with my ability to enter a knowing and
voluntary plea

09:30:45 AM

OF
09:32:25
AM J
09:32:2~~

D,,· appeal
.... ppeal issues and conditional plea. Reviews charge
Re:

09:33:16 AM J

Guilty
*,Uilly
ccepts plea
Accepts

09:33:21 AM PA

Asks the court to follow the recs previous put on the record

09:33:33 AM

My client does not have a long record. He does work. think in
this particular case, He was holding on to medications for
another individual who has a warrant out for his arrest and has
not been picked up. Asking for the stay. Understand
requirement of Eval and treatment. Ask for fine of $200.

09:32:5 AM
lt:£9:32:55

OF

09:33:16~f

PO

09:34:53 A i J
~~.v~
09:34:55 A
~9:34:55AM
()Q.~l;.~l;
(lQ·~&\·~&\
VV•""'-'•'-'V
_ v . ...,"".""''''

I

I

AI\A
A
'IVI
'IV

OF

Comments
Nothing to say.
~tosay.

<t4'"' r"'''' ~(\ rl~"s

J

'+'

.

~() rI~"

nif vv
vv
'~ 1-'"
~~ uay
~aJS..

1BOND
Df""'.ln
\1\/11
I
1
- - " - WILL
• . _-

09:35:
09:35:45
AM

I\IOT
NOT BE EXONERATED
EXONERATED..

=

09:35:50 AM

Jail 180/174
180/174 16 hrs sip. It Stay in place you will not need to
12/30/12, explains.
rpt. SLP by 12130/12,

09:36:52 AM

IF sip
~

09:36:al

12/30 rpt 12/31

09:37:02 AM
09:37:0

2 yr prob, terms and conditions.
~yr

:37:15 AM
09:37:

ddress change
Address

OF
09:37:22 AM
AM ,OF

Address is correct
Address

AM J
09:37:26~J

I

()():~7:26

09:37:48 A
AM

OF

Nikolas Lee Sherman

Req_irement
Requirement that you personally appear for hearings .....'
No
o questions, accepts terms and conditions.
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Log of 1K-COURTROOM4 (.c. - ")/26/2012
'1/26/2012

09:38:00 AM
09:38:17 AM
09:38:36 AM

Page 3 of3

PD

RE: appear for future hearings at magistrate

J

Prepare order for Stay. Mr Kiernan to provide the order for
conditional plea

PA

For the record, I would not require looking at the order for the
stay to avoid the delay

I 09:38:59 AM I
AJ;i III End
I 09:38:59 AM

I
I
Produced by FTR Gold™
www.
fortherecord. com
www.fortherecord.com
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ACKNOWLEDGMENT OF RIGHTS UPON GUILTY PLEA
1.

You have the right to remain silent. Anything you say can and will be used against you in court.

2.

You have the right to be represented by an attorney. If you can not afford the services of an
attorney you are entitled to a court appointed lawyer at public expense.

3.

You have the right to a trial by jury. In order for the jury to reach a verdict all six (6) jurors must
agree on the verdict.

4.

The burden of proving any criminal charge is solely upon the prosecution. The State must prove
each and every element of the criminal charge by proof beyond a reasonable doubt.

5.

You have a right to cross examine any witness that the State calls against you and to confront any
evidence presented.

6.

You have the right to bring witnesses of your own choosing to testify on your behalf at trial. You
may compel the attendance of witnesses without expense to you.

7.

You have the right to testify at trial on your own behalf. You can not be forced to testify. If you
choose not to testify or call any witnesses, your silence at trial can not be used against you.

8.

You have the right to appeal the conviction.

9.

If you plead guilty you are admitting that you have committed the crime with which you are
charged.

10. If you plead guilty you are giving up any defense that you may have to the charge.
11. If you plead guilty there will not be a trial and you will be giving up those rights that go along with
the trial that have been explained in this document.

12. The court will explain to you the maximum penalty for the crime charged. The court will also tell
you if there is a mandator!
mandatorf penalty that must be imposed if you plead guilty.
13. If the prosecutor has agreed to make a certain recommendation to the court regarding the
sentence it is important that you understand that the court is not required to go along with that
recommendation.
14. If you are not a citizen of the United States, it is possible that the entry of a guilty plea could have
immigration consequences of deportation, inability to obtain legal status, or denial of United States
citizenship.

I HAVE READ THIS STATEMENT AND FULLY UNDERSTAND ITS CONTENT.

oc
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DATE
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Signature of Defendant
Nikolas Lee Sherman
Acknowledgment
of Rights Upon Guilty Plea
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CASE#
CASE # CR-2012-0008124 CITATION#
CITATION # 82619

BOND: Surety $1000.00

CHARGE: IS4-1732(3)(C)
I54-1732(J)(C) PHARMACY-UNLAWFUL POSSESSION OR USE OF PRESCRIPTION DRUG
AMENDED: ________________________________________________________________________
The defendant having been fully advised of his/her statutory and constitutional rights including the right to be represented by counsel, and
D
0 Been advised of right to court appointed counsel if indigent
D
0 Defendant waived right to counsel
D Judgment--Not Guilty
rg Defendant represented by counsel
D Judgment on Trial--Guilty
ig Judgment, Plea of Guilty I/ Rights Waived
D Judgment for Defendant I/ Infraction
D
0 Accepted
0 Withheld Judgment D
D Judgment for State I/ Infraction
0 Dismissed_ _ _ _ _ _ _ _ _ _ _ __
D
D Bond Forfeited I/ Conviction Entered - Case Closed
D Bond Forfeited I/ Dismissed
MONIES ORDERED PAID:
A $2.00 handling fee will be imposed on each installment.
Suspended $_ _
__
__
__
__
___
Suspended$
ISFine
IS Fine I/ Penalty$
Penalty $ '1.00
which includes costs, and probation fee if applicable.
!:$Pay
~Pay within 30 days of today, or enroll in time payment program BEFORE due date.
0 Community Service
_ _ _ _ _ _ Insurance Fee $ _ _ _ _ _ __
D
hours by
Setup Fee $ ________
Must sign up within 7 days.
OReimburse
_
__
__
__
__
__
__
__
__
__
__
__
__
__
__
_ _ ____
D
Reimburse_ _ _
__
__
__
__
__
__
__
__
__
__
__
__
__
__
__
_
_
__
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D
0 Restitution
~Q'- "· · :ttJ Bond Exonerated, provided that any deposit shall first be applied pursuant to Idaho Code 19-2923 in satisfaction of outstanding fines, fees
~(),
JL"-', . cG,"f
JL"'
c{'.,"( ~ and costs with any remainder to be refunded to the posting party. D Authorization from defendant to pay restitution +
+/or
lor infractions from bond.

~
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0 No Contact Order, as condition of bond, terminated.
D
"fPiNcARCERATION
" fPiNCARCERATION ORDERED:
.·
III
Ill Jail
1C'({) days, Suspended
11i days, Credit
days, Unscheduled Jail
days are imposed & will
be scheduled by the Adult Misdemeanor Probation Office, or Court, for violations of the terms below or on the attached addendum,
addendum.
1iJ Report to Jail 1I Z--1
.
Iil
z.,-1 ) - 1z
lZ, 7Jit...
7J1t...
Release
0D Work Release Authorization if ou qualify
qual_ify_._~
1
1:){1
J-ftj hours by Z- J\9
J\.9within-7-d-ay-s--.
00 Sheriff's Community Labor Program in lieu of Jail (if you qualify) 1-ftJ
- ~
ust sign up within
7 days.
Follow the Labor Program schedule and policies,
policies.

0 _______________________________________________________________________
D

------------------------------------------

DRIVINGPRIVILEGESSUSPENDED
DRIVING PRIVILEGES SUSPENDED
dayscommencing,_______________________________________
dayscommencing
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ____
_
REINSTATEMENT OF DRIVING PRIVILEGES MUST BE ACCOMPLISHED before you can drive. Apply to DRIVER'S SERVICES, P.O. Box 7129,
Boise,ID. 83707-1129.
Boise,ID.83707-1129.
D
0 Temporary Driving Privileges Granted commencing
commencing,_ _ _ _ _ _ _ _ _
__
__
__
__
__
__
__
__
__
__
__
__
__
__
__
___
_.
To, from and for work purposes I required medical care I court ordered alcohol program I community service. Must carry proof of work
schedule and liability insurance at all times,
times. Not valid if insurance expires.
PROBATION ORDERED FOR
1""1- YEAR(S) ON THE FOLLOWING CONDITIONS:
DSupervised
OSupervised-- See Addendum
1)(J Violate no federal, state or local laws more serious than an infraction.
~Commit no similar offenses.
tJ Maintain liability insurance on any vehicle that you drive.
0 Do not operate a motor vehicle with any alcohol or controlled substances in your bloodstream.
0 You must submit to any blood alcohol concentration test requested of you, with reasonable cause, by a peace officer.
~Obtain
~
Obtain a Substance Abuse/~ Evaluation, and file proof of evaluation, within
<oo
("Q
days.
rs2l
[S2l Enroll in &complete 4N~
4-N~ fE{,...
program. File proof of completion within Il Sb
days.
1XI
lXI Notify the court, in writing, of any address change within 10 days. Agrees to accept future service by mail at the last known address.
0 Interlock ignition device required on vehicle for
year(s). To be installed per attached addendum.
0 Other_ _ _
__
__
__
__
__
__
__
__
__
__
_
_
_
_
_
__
__
__
__
__
__
__
__
__
__
__
__ _ _ _
__
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__
__
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o
o

eEL..

o
o

THE SUSPENDED PENALTIESARESUBJECTTO YOUR COMPLIANCE WITH ALL TERMS HEREIN
THE DEFENDANT HAS THE RIGHTTO
RIGHT TO APPEAL
THIS JUDGMENT WITHIN 42 DAYS
THISJUDGMENT
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff!
Plaintiff/
Respondent,

v.
V.
NIKOLAS LEE SHERMAN,

Defendant!
Defendant/
Appellant.

)
)
)
)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-12-0008124
CR-12-000S124
Misd

AMENDED
NOTICE OF APPEAL

___________________________)

--------------------------)
TO: THE ABOVE NAMED RESPONDENT, STATE OF IDAHO, AND THE CLERK OF

THE ABOVE ENTITLED COURT:

1.

The above named Appellant hereby appeals against the above named Respondent, the

State of Idaho, to the District Court of the First Judicial District of the State of Idaho, in and for the
County of Kootenai, from the final Judgment and Sentence entered in the Magistrate's Division of
said District Court in the above entitled matter on or about October 26, 2012, the Honorable James
Stow, Magistrate, presiding. Said fmal Judgment and Sentence are based on the Conditional Guilty
Plea entered pursuant to LC.R.
I.C.R. 11(a)(2) on October 26,
26,2012.
2012.

AMENDED NOTICE OF APPEAL
Nikolas Lee Sherman
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2.

That the party has a right to appeal to the District Court, and the Judgment described

54.l(a),
above in paragraph one is an appealable Judgment under and pursuant to Idaho Criminal Rule 54.1(a),

et.seq.
3.

A preliminary statement of the issues on appeal, which the appellant then intends to

assert in the appeal, provided any such list of issues on appeal shall not prevent the appellant from
asserting other issues on appeal, is/are:
(a)

Did the Magistrate Court err in denying the appellant's Motion to Dismiss?

(b)

Did the Magistrate Court err in denying the appellant's Motion to Dismiss II?

(c)

Did the Magistrate Court err in denying the appellant's Motion to Reconsider Motion

to Dismiss I and II?
(d)

Did the Magistrate Court err in denying the appellant's proposed jury instruction?

This appeal is taken upon matters of both fact and law.
4.

Pursuant to I.A.R.
LA.R. 25(a) and (c)(5), Appellant requests the preparation of the entire

reporter's transcript of the hearing on Appellant's Motions to Dismiss I and II held on September 17,
26, 2012. The proceedings were digitally
2012, and the pretrial conference hearing held on October 26,2012.
recorded by the Clerk, and the recording is in the possession of the Clerk.
5.

The Appellant requests the following documents and exhibits to be included in the

clerk's record in addition to those automatically included under I.A.R.
LA.R. 28:
a.

Conditional Guilty Plea, filed on or about October 26,2012.
26, 2012.

b.

Appellant's Motion to Dismiss, filed August 8, 2012.

c.

Appellant's Motion to Dismiss II, filed August 29,2012.
29, 2012.

d.

Appellant's Motion to Reconsider Motion to Dismiss I and II, filed
September 19,2012.

AMENDED NOTICE OF APPEAL
Nikolas Lee Sherman
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7.

I certify:

a.

A copy of this Notice of Appeal has been served upon the court reporter

(transcriptionist).
b.

The Appellant is exempt from paying the estimated transcript fee because the

Appellant is an indigent who is represented by the Office of
ofthe
the Kootenai County Public Defender.
c.

The Appellant is exempt from paying the filing fee because the Appellant is an

indigent who is represented by the Office of the Kootenai County Public Defender.
d.

The Appellant is exempt from paying the estimated fee for the preparation of the

record because the Appellant is an indigent who is represented by the Office of the

Kootenai

County Public Defender.
e.

Service has been made upon all parties required to be served pursuant to Idaho

Criminal Rule 54.4, to wit: the City of Post Falls Prosecuting Attorney.
DATED this

2{ day of October, 2012.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

BY:

~Je~

JA/tOGSON
JA/toasON

DEPUTY PUBLIC DEFENDER

AMENDED NOTICE OF APPEAL
Nikolas Lee Sherman
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this ,Q ~
day of October, 2012, served a true and
correct copy of
ofthe
the attached NOTICE OF APPEAL via interoffice mail or as otherwise indicated upon
the parties as follows:

,J

Post Falls Prosecutor FAX 773-0214
~ ViaFax

_y__

Interoffice Mail

AMENDED NOTICE OF APPEAL
Nikolas Lee Sherman
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Jay Logsdon, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
701
Phone: (208) 446-1700; Fax: (208) 446-1
446-1701
Bar Number: 8759

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

)
)

Plaintiff!
Plaintiff/
Respondent,

CASE NUMBER

)

)
)
)
)
)
)
)
)
)

v.
NIKOLAS LEE SHERMAN,

Defendant!
Defendant/
Appellant.

CR-12-0008124
Misd

ORDER TO STAY SENTENCE PENDING
APPEAL

____________________________)
----------------------------)
The Court having before it the Motion to Stay Matter Pending Appeal, having heard
argument on October 26,2012,
26, 2012, and good cause appepring, nQw,
nQW, therefore

.-~
~

~te",u.,
~te"'u.,

l

k,,1>O~
k.-.'flO~

J\.-o9. .•
J\.-"9.
'\
'\

IT IS HEREBY ORDERED that seateBsiftg
seftteBslftg in the above entitled matter be stayed
pending the resolution ofthe
of the defendant's appeal.
IT IS FURTHER ORDERED that the stay be conditioned on the defendant abiding by the

conditions of his bail dated May 14,2012,
14, 2012, and hereby incorporated by reference, and that the
defendant personally appear at any future Magistrate Court hearings.
.

DATED this

. ,'It''lt""

i.!
J.! day of October, 2012.

ORDER TO STAY SENTENCE PENDING APPEAL

Nikolas Lee Sherman
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CLERK'S CERTIFICATE OF SERVICE

I hereby certify that a true and correct
correct~
~ of the foregoing was personally served by placing
J<::::.r
J<::::.T day of October, 2012, addressed to:
a copy of the same as indicated below on the
Kootenai County Public Defender FAX 446-1701
Post Falls Prosecutor FAX 773-0214
ViaFax

..:;L*-

bk.~;Jat:k/{Q
bk.~;Jat:k
5Q

Interoffice Mail
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff/Respondent,

CASE NO. CR-M12-8124

vs.

Notice of Settling
Transcript on Appeal
and Briefing Schedule

NIKOLAS LEE SHERMAN,
Defendant/Appellant.

TO:

THE PARTIES ABOVE NAMED OR THEIR ATTORNEYS:
It appearing that on November 28, 2012, a transcript of the

requested hearing in this matter was received by the Clerk, and
that a Notice of Lodging such transcript was mailed or delivered
by the Clerk to all attorneys of record or parties appearing in
person on November 28, 2012, and that no objection to the
transcript have been filed, and that more than twenty-one (21)
days have elapsed since such notice of Lodging was mailed by the
Clerk; and that such transcript is deemed settled pursuant to
I.C.R. 54.9;
NOW, THEREFORE, PURSUANT TO I.C.R. 54.10, YOU ARE HEREBY
NOTIFIED THAT such transcript together with the Clerk's record and
any exhibits offered or admitted in the trial in this matter have

Notice of Settling
Transcript on Appeal
and Briefing Schedule - Page
Nikolas Lee Sherman

1
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been filed with the District Court, as the Appellate Court in this
matter, and
YOU ARE FURTHER NOTIFIED THAT PURSUANT TO I.C.R. 54.15 and
I.A.R. 34, Appellant's Brief must be filed with the Court by
January 24, 2013; Respondent's brief so filed by February 21,
2013; and any reply brief so filed by March 14, 2013.
YOU ARE FURTHER NOTIFIED that if briefs are not filed within
the above referenced time limits, the Court may schedule this
matter for argument pursuant to I.C.R. 54.16; or the Court may
dismiss the appeal pursuant to I.C.R. 54.13.
Dated this 20th day of December, 2012.
CLIFFORD T. HAYES
CLER~ ~F THE DIST51CT COURT
By

rllt~~~l!~luu
rlIt~~~l!~1uu
~

Deputy Clerk

I hereby certify that a true and correct copy of the foregoing was
mailed this 20th day of December, 2012, to:
Joel Ryan
Prosecuting Attorney
Post Falls
Fax No. 773-0214
~"-f
~ ~"-'

John Adams
Public Defender
Kootenai County
Fax No. 446-1701

Jrfl
Jr(l

Honorable John Luster
Appellate Judge

CLIFFORD T. HAYES
CLERK OF THE DISTRICT COURT

(!~4tW
Q&t~Mt

Notice of Settling
Transcript on Appeal
and Briefing Schedule - Page 2
Nikolas Lee Sherman
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Patrick Kiernan
Post Falls CityDeputy
CityDeputy Prosecutor
408 N Spokane Street
Post Falls, ID 83854
(208) 773-0215
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATEOFIDAHO,
STATE
OF IDAHO,
Plaintiff,

)
)
)

CASE NO. CRM 2012-8124

)
vs.

)
)
)
)

NICHOLAS SHERMAN,

ORDER DENYING MOTIONS TO
DISMISS

)
Defendant. )
The court having before it the foregoing DEFENDANT'S MOTIONS TO DISMISS., and a
hearing having been held in this matter with evidence and argument presented on September 17,
2012, now therefore;
IT IS HEREBY ORDERED that the MOTIONS TO DISMISS are hereby DENIED.
DENIED . The
Court's denial is based upon the oral Findings of Fact and Conclusions of Law given by this
Court on the record on September 17, 2012.

ENTERED this L

ORDER
Nikolas Lee Sherman

5 t<:day of

o0c?\-.
c2\- .

,

,2012.
2012.
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CLERK'S Cf{;TIfIC;:ATE
Cf{;Tlfic;:ATE OF MAILING
I hereby certify o~day of(!}fo !fte./..J 2012, a true and correct copy of the
foregoing order was mailed, postage prepaid, or sent by interoffice mail to:
JAY LOGSDON, DEPUTY PUBLIC DEFENDER
JOEL RYAN, POST FALLS CITY PROSECUTOR

ORDER
Nikolas Lee Sherman

-</'-/
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S iAfE Of IDAHO
t
SS
KOOTENAI/SS
COUNTY OF KOOTENAI/

fiLED:

Jay Logsdon, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff,

v.
NIKOLAS LEE SHERMAN,

Defendant.

)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-12-0008124
Misd

MOTION TO RECONSIDER MOTION TO
DISMISS I & II

____________________________)
--------------------------)
COMES NOW, the above named defendant, by and through his attorney, Jay Logsdon,
Deputy Public Defender, and hereby moves the Court to Reconsider his Motion to Dismiss I & II in

the above entitled matter.
At the hearing to decide the Motion to Dismiss II the Court accepted as a factual basis a

police report containing a version of the incident that Mr. Sherman would proffer an affirmative
defense to his possession of the prescription drug, to wit:
golfwith
[Nikolas Sherman} stated that he was playing Frisbee golf
with Zach
[Wilhelm} earlier that day. Zach did not have any pockets and asked
[Wilhelm]
Nikolas to hold his pill bottle. That is how he came in possession of
the bottle.

MOTION TO RECONSIDER
MOTION TO DISMISS I & II

Nikolas Lee Sherman

Page 1
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The Court found that under the facts provided in the report, there was a rational basis for a charge
under I.e.
I.C. § 54-1732(3)(c), and specifically found that there was reason to infer that Mr. Sherman
may have either stolen the pills or known they were stolen.
The issue with I.C. § 54-1732(3)(c) is that the law makes the conduct Mr. Sherman admitted
to the police unlawful, thereby depriving him of what should be a defense. I.C. § 54-1732(3)(c) is a
violation of substantive Due Process as applied to this case because the government has made
unlawful the very innocuous conduct Mr. Sherman would aver in order to defend himself. The
conduct the government has prohibited is not reasonably related to its rational interest in preventing
the possession of a legend drug by individuals without a prescription who would intend to use,
deliver, or trade the drug. The law sweeps far too broadly, and in so doing deprives Mr. Sherman of
his Sixth Amendment right under the United States Constitution to defend himself from the charge.
Under I.C. § 54-1732(3)(c), a parent or spouse fetching a drug for their child, a brother
moving his sibling's prescription from one shelf to another in the bathroom, or a person merely
temporarily holding on to another's prescription are all committing misdemeanor offenses. At the
hearing on the Motion to Dismiss II, the State said that arguably under I.C.
I. C. § 54-1705 a parent could
be considered a designee of a pharmacist, however, on review of the statute counsel for the defendant
cannot located any such language. In fact, I.C. § 54-1734(2) lists the exemptions from I.C. §54§ 541732(3)(c) and that list only consists of

(a) Pharmacists;
(b) Practitioners;
(c) Persons who procure legend drugs for handling by or under the
supervision ofpharmacists or practitioners employed by them, or

MOTION TO RECONSIDER
MOTION TO DISMISS II & II

Nikolas Lee Sherman
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for the purpose of lawful research, teaching, or testing, and not for
resale;
(d) Hospitals and other institutions which procure legend drugs for
lawful administration by practitioners,'
practitioners,·
(e) Manufacturers and wholesalers;
(/) Carriers and warehousemen.
(f)
I.C. § 54-1705 fails to define a carrier, but defines a warehouseman as
a person who stores legend drugs for others and who has no
control over the disposition of such drugs except for the purpose of
such storage.
Assuming that the purpose ofthe law is to prevent the use of or trade in prescription drugs by
those to whom they have not been prescribed, I.
I.C.
C.§§ 54-1732(3)(c) is in no way reasonably related to
the Legislature's legitimate purpose. Punishing the mere possession of these drugs by anyone except
the patient they have been prescribed to needlessly bans related innocent conduct and deprives Mr.
Sherman of a legitimate defense. Therefore, the law must be held unconstitutional either as to the
factual situation Mr. Sherman would offer as his affirmative defense or on its face.

ofPossession
Possession of
Mr. Sherman therefore requests that this honorable Court dismiss the charge of
a Legend Drug against him or allow him to offer and argue as a defense that he was merely

temporarily holding onto prescription drugs at issue for Zachary Wilhelm as a warehouseman or
carrier. Counsel for Mr. Sherman asks that this motion be set for a hearing to last approximately five
minutes.

MOTION TO RECONSIDER
MOTION TO DISMISS I & II

Nikolas Lee Sherman
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DATED this

1j ~

day of September, 2012.
THE LAW
LA W OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

BY:

~;k,~
~;-k~

J;OGSOON
1:oos!WN

DEPUTY PUBLIC DEFENDER

CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foregoing was personally served by placing
a copy of
ofthe
the same as indicated below on the /'f
day of September, 2012, addressed to:

/2

Post Falls Prosecutor FAX 773-0214
ViaFax
Via Fax

j{_
:t-

Interoffice Mail

MOTION TO RECONSIDER
MOTION TODISMISST &-n

Nikolas Lee Sherman
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff/Respondent,

CASE NO. CR-M12-8124

vs.

Notice of Settling
Transcript on Appeal
and Briefing Schedule

NIKOLAS LEE SHERMAN,
Defendant/Appellant.

TO:

THE PARTIES ABOVE NAMED OR THEIR ATTORNEYS:
It appearing that on November 28, 2012, a transcript of the

requested hearing in this matter was received by the Clerk, and
that a Notice of Lodging such transcript was mailed or delivered
by the Clerk to all attorneys of record or parties appearing in
person on November 28, 2012, and that no objection to the
//

transcript have been filed, and that more than twenty-one (21)
days have elapsed since such notice of Lodging was mailed by the
Clerk; and that such transcript is deemed settled pursuant to
I.C.R. 54.9;
NOW, THEREFORE, PURSUANT TO I.C.R. 54.10, YOU ARE HEREBY
NOTIFIED THAT such transcript together with the Clerk's record and
any exhibits offered or admitted in the trial in this matter have

Notice of Settling
Transcript on Appeal
and Briefing Schedule - Page 1
Nikolas Lee Sherman
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been filed with the District Court, as the Appellate Court in this
matter, and
YOU ARE FURTHER NOTIFIED THAT PURSUANT TO I.C.R. 54.15 and
I.A.R. 34, Appellant's Brief must be filed with the Court by
January 24, 2013; Respondent's brief so filed by February 21,
2013; and any reply brief so filed by March 14, 2013.
YOU ARE FURTHER NOTIFIED that if briefs are not filed within
the above referenced time limits, the Court may schedule this
matter for argument pursuant to I.C.R. 54.16; or the Court may
dismiss the appeal pursuant to I.C.R. 54.13.
Dated this 20th day of December, 2012.
CLIFFORD T. HAYES
CLER}l OF THE ~ISTR
By

Llli~ ~

Deputy Clerk

COURT

{(

hu./

I hereby certify that a true and correct copy of the foregoing was
mailed this 20th day of December, 2012, to:
John Adams
Public Defender
Kootenai County
Fax No. 446-1701

Joel Ryan
Prosecuting Attorney
Post Falls
Fax No. 773-0214
Honorable John Luster
Appellate Judge

CLIFFORD T. HAYES
CLERK OF THE DISTRICT COURT

QA~~hy(
Qt~t~1u<t

Notice of Settling
Transcript on Appeal
and Briefing Schedule - Page
Nikolas Lee Sherman
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STATEMENT OF THE CASE
A.

Nature of the Case

This is an appeal from a conditional plea under I.C.R. 11. The state alleged that the
I. C. § 54-1732(3)(c). The Magistrate Court heard argument and found
defendant had violated I.e.
that I.C. § 54-1732(3)(c) on its face and as applied to this case did not violate the requirements of
substantive due process embodied in the Fourteenth Amendment to the United States
Constitution. Further, the Court heard argument on the defendant's proposed jury instruction as
ofbeing
I.C. § 54-1705(36). The Court denied the
to the defense of
being a warehouseman as defined in I.e.
requested instruction on the grounds that the Court believed the defendant would have to make a
showing of
ofbeing
being employed in the pharmaceutical business to be entitled to it. The defendant
then entered a conditional plea of guilty to the charge of possessing a legend drug without a
I.C. § 54-1732(3)(c) while reserving his right to appeal the Court's
prescription in violation of I.e.
rulings and the Court found him guilty. The defendant now appeals the judgment.

B.

Course of Proceedings & Statement of Facts

On May 12, 2012, officers of the Post Falls Police Department a.rrested Nikolas Sherman.
Sherma1•1
for allegedly possessing a legend drug in violation ofI.C.
ofl.C. § 54-1732(3)(c). See Post Falls Police
Report No. 12PF08556.
17,2012,
2012, the Magistrate Court of Kootenai County held a hearing on Mr.
On September 17,
Sherman's Motions to Dismiss the charge against him on the grounds that it violated substantive

- 1....
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due process as guaranteed by the Fourteenth Amendment to the United States Constitution both
as applied and on its face. Tr. p. 1, L. 1, 18-21. Mr. Sherman and the state stipulated to the entry
of the police report for purposes of the hearing to provide the Court with a factual basis for the as
applied challenge. Tr. p. 1, L. 22-25; p. 2, L.1-7. After hearing argument and reviewing the
defendant's memorandum and police report, the Court found the following in regards to the
facial challenge:
THE COURT: First of all, as to thethe - essentially the facial challenge, the rational basis, it
seems to me that that somewhat speaks for itself, given the issue of dealing with a
controlled substance. It seems to me that certain reasonable inferences from that are the
controlled and highly regulated nature of the substance in and of itself and that that,
frankly, is sufficient to meet the rational basis test.
Tr. p. 17, L. 23-25; p. 18, L. 1-5.
The Court then made the following findings as to the facts of the case:
THE COURT: The reasonable conclusion from [the police report] would be uh, that in
fact Mr. Sherman had improperly acquired; that is, based on the evidence available within
the police report that he had in fact stolen the prescription bottle out of the vehicle or I
suppose the house of the Gallegos', which would uh, make it, first of all, a petty [sic]
theft for obtaining the item. And secondly, potentially a burglary charge for entering
either a vehicle or the house. I think there was some reference to perhaps qualification as

- 22-
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to whether
whether- knowing whether the prescription was in the vehicle or not and then
ultimately the officers returning the prescription to the Gallegos.
Under those circumstances, um,
urn, it seems to me that those are at least some other
circumstances. Not
- not just the underlying facts, but also the connective facts, that uh,
NotMr. Sherman was not particularly identifying the person that he was holding those for.

That is, it wasn't uh, a circumstance of saying these are the pills for my mother. I've just
picked them up at the pharmacy. Instead it was a reference to a female owner. There's a
male name on the pill bottle. Later a different male's name is given as the friend, but still

that doesn't match the pill bottle. And then of course the underlying circumstance where
the name on the pill bottle actually matches up to the Gallegos or a nearby neighbor and
no indication that that's somehow the friend that was referred to.
So in any event, I don't see the circumstances showing that the statute is overbroad as
described or alleged in the motion to dismiss.
Tr. p. 19, L. 19-25; p. 20, L. 1-24.
Then, on October 26,2012,
26, 2012, during a pretrial hearing, the Court agreed to review Mr.
Sherman's Motion to Reconsider his previous Motions to Dismiss. Tr. p. 23, L. 1; p. 24 L. 17-20.
The Court found that there was no "particular new or novel argument within the motion before
the Court as to the direct reconsideration of the Court's ruling" and so the Court declined to

revisit the issue. Tr. p. 24 L. 22-25; p. 25, L. 1. The Court found that within the motion to
reconsider was essentially a request for a jury instruction. Tr. p. 25, L. 3-8. The Court invited

3- 3-
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argument on that subject. Id Defense counsel for Mr. Sherman requested an instruction that the
jury be told it would be a defense to the charge if he was found to fit the definition of a
warehouseman in I.C. § 54-1705. See Defendant's Motion to Reconsider Motion to Dismiss I &
II; Tr. p. 25, L. 18-25; p. 26, L. 1-6. The Court found that:
THE COURT: In order for the Court to authorize that instruction, there would need to be
essentially a showing through the evidence to support that, that the defendant would be a
person who stores legend drugs for others. And it seems to, by the context of that, is in
the business of that, whether that would have to be shown truly for hire, if you will, that
is, for compensation, or other circumstances that might meet that. But I would see that
that type of showing would be necessary; absent that showing that uh, the Court would
not give such an instruction.
Tr. p. 27, L. 12-22.
Defense counsel for Mr. Sherman informed the Court that he would be unable to make
such a showing. Tr. p. 28, L. 12-15. The Court responded:
THE COURT: And just to be clear, I was trying to distinguish that whether he's truly
circtL'Tistances where
employed in that capacity. I suppose there could be some other CirClL'TIstances
someone uh, technically not as a matter of employment but is sort of in the business of,
whether for compensation or not, but in the business of holding such substances for
others.
Tr. p. 28, L. 16-22.

-4-
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Defense counsel for Mr. Sherman assured the Court that he was not engaged in economic
activity involving the holding of legend drugs. Tr. p. 28, L. 16-22. The Court then denied the
motion to reconsider and the proposed jury instruction. Tr. p. 29, L. 9-11. Mr. Sherman then
entered a conditional plea. Tr. p. 35, L. 5-12. The Court then sentenced Mr. Sherman but ordered
his sentence be stayed pending the resolution of his appeal pursuant to I.C.R.
LC.R. 54.5. Tr. p. 35, L.
20-25; p. 37, L. 1-25; p. 38, L. 1-25; p. 39, L. 1-22. Mr. Sherman timely filed a notice of appeal
under I.C.R. 54.l(a),
54.1 (a), et.seq. from the judgment of the Court.
ISSUES ON APPEAL
I.

Whether I.C. § 54-1732(3)(c) is on its face in violation of the due process clause
of the Fourteenth Amendment to the United States Constitution.

II.

Whether I.C. § 54-1732(3)(c) is as applied to the facts in this case in violation of
the due process clause of the Fourteenth Amendment to the United States
Constitution.

III.

Whether the defendant was entitled to a jury instruction that it would be a defense
to a charge of possessing a prescription drug without a prescription under I.C. §
54-1732(3)(c) to merely be a person storing that legend drug for another and has
no control over its disposition beside that storage.

--55-
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ARGUMENT
I.
A.

Introduction
The Constitution "protects against the Government; it does not leave us at the mercy of

noblesse oblige. [The Supreme Court] would not uphold an unconstitutional statute merely
because the Government promised to use it responsibly." United States v. Stevens, 130 S.Ct.
457,473
473 (2001).
1577, 1591 (2010) citing Whitman v. American Trucking Assns., Inc., 531 U.S. 457,
I.C. § 54-1732(3)(c) constitutional in spite of
ofthe
the fact
The Magistrate Court erred when it found I.e.
that it criminalizes everyday behaviors of Idahoans which are without any reasonable relationship
to a legitimate state objective.
B.

Standard for Review
An appellate court exercises free review over questions of law. Idaho v. Button, 134

Idaho 814 (Ct.App.2000); Powell v. Sellers, 130 Idaho 122, 125 (Ct. App. 1997).
C.

The I.C. § 54-1732(3)(c) violates the Fourteenth Amendment to the United States

Constitution on its face.
The Due Process Clause of the Fourteenth Amendment to the United States Constitution,
as well as Article I § 13 of the Idaho Constitution, guarantee every citizen of Idaho the right to be
free from arbitrary law. See Aberdeen-Springfield Canal Company v. Peiper, 133 Idaho 82, 90

(1999); Smith v. Costello, 77 Idaho 205, 209 (1955). The right to be free from an arbitrary law
should not be confused with the overbreadth doctrine. "The overbreadth doctrine is aimed at
statutes which, though designed to prohibit legitimately regulated conduct, include within their
--_- 6-
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prohibitions constitutionally protected freedoms." State v. Korsen, 138 Idaho 706, 713 (2003).
The two-part test for unconstitutional overbreadth asks (1) whether the statute regulates
constitutionally protected conduct, and (2) whether the statute precludes a significant amount of
that constitutionally protected conduct. !d.
Id. Substantive due process requires instead that "a
statute bear a reasonable relationship to a permissible legislative objective." In re McNeely, 119
(Ct.App.1991 ). When dealing with legislation involving social or economic
Idaho 182, 189 (Ct.App.1991).
interests, the Court assumes a deferential standard of review. See id. In this context, substantive
due process means "that legislation which deprives a person of life, liberty, or property must have
a rational basis-that is, the reason for the deprivation may not be so inadequate that it may be
characterized as arbitrary." !d.
Id.
A prime example of arbitrary law was held unconstitutional in Smith. The plaintiff in
Smith had sued an officer who had shot his dog. Smith, 77 Idaho at 207. The officer relied on
Id. at 208. The statute stated
I.C. § 37-1407 (1952) to justify the killing. !d.
'***Any
'* * * Any dog running at large in territory inhabited by deer, is
hereby declared to be a public nuisance and may be killed at such
time by any game conservation officer or other person entrusted
with the enforcement of the game laws, without criminal or civil
liability. '

ld
Id
The Idaho Supreme Court found that a dog was not a per se nuisance. !d.
Id. The Court further
found that many other jurisdictions had found statutes "authoriz[ing] the summary destruction of
dogs simply because said dogs might be running at large" unconstitutional. !d.
Id. The Court then

- 77-
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found that "territory inhabited by deer" if construed to mean "where deer might be found" would
"include the greater part of the state." Id.
Id. The Court held

[p]olice regulations cannot arbitrarily and without any sufficient
[pJolice
reason authorize the killing or wounding of animals belonging to
another. The legislature cannot declare something to be a nuisance
in fact or per se; and to declare that a dog
which is not one infact
running at large in territory inhabited by deer is a public nuisance,
without more, is an arbitrary, unreasonable and unconstitutional
regulation.
Id. at 209.
The rational basis test was first developed in Williamson v. Lee Optical, Co., 348 U.S.
483, 487-8 (195
5). In that case, the Court held,
(1955).

[tJhe Oklahoma law may exact a needless, wasteful requirement in
[t]he
many cases. But it is for the legislature, not the courts, to balance
the advantages and disadvantages of the new requirement. It
appears that in many cases the optician can easily supply the new
frames or new lenses without reference to the old written
prescription. It also appears that many written prescriptions
contain no directive data in regard to fitting spectacles to the face.
But in some cases the directions contained in the prescription are
essential, if the glasses are to be fitted so as to correct the
particular defects of vision or alleviate the eye condition. The
legislature might have concluded that the frequency of occasions
when a prescription is necessary was sufficient to justify this
regulation of the fitting of eyeglasses. Likewise, when it is
necessary to duplicate a lens, a written prescription mayor
may or may
not be necessary. But the legislature might have concluded that
one was needed often enough to require one in every case. Or the
legislature may have concluded that eye examinations were so
critical, not only for correction of vision but also for detection of
latent ailments or diseases, that every change in frames and every
duplication of a lens should be accompanied by a prescription
from a medical expert. To be sure, the present law does not require
a new examination of the eyes every time the frames are changed
-8-
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or the lenses duplicated. For if the old prescription is on file with
the optician, he can go ahead and make the new fitting or
duplicate the lenses. But the law need not be in every respect
logically consistent with its aims to be constitutional. It is enough
that there is an evil at hand for correction, and that it might be
thought that the particular legislative measure was a rational way
to correct it.

The Court thereby held constitutional a law which was clearly both over and underinclusive in its
scope. The arbitrariness of the law, however, was not so great in the eyes of the Court that it
would violate the Constitution.
Since Lee Optical, the Supreme Court has considered a variety of statutes for possible
violations of the rational basis test.
In Kelley v. Johnson, 425 U.S. 238, 248-9 (1976), the Supreme Court upheld a regulation
requiring members of a police force in New York to have a certain haircut. While upholding the

Id. As
regulation, the Court suggested the same law could not be applied to the general public. ld.
Justice Powell stated in concurrence, "This process of analysis justifies the application of a
reasonable regulation to a uniformed police force that would be an impermissible intrusion upon

Id.
liberty in a different context." !d.
In Logan v. Zimmerman Brush Co., 455 U.S. 422 (1982), Justice Brennan in a concurring
opinion joined by three other justices, found that an Illinois statute that dismissed claims unless a
hearing was held within 120 days regardless of the cause of the delay was irrational though the
majority did not reach that claim in granting the petitioner relief. Justice Brennan described

Id. at 439 quoting Schweiker v. Wilson, 450
rational basis review as "not a toothless [standard]." ld.
- 99-
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U.S.
u.s. 221, 230 (1981). The justice further acknowledged that "[n]o bright line divides the merely
foolish from the arbitrary law," but all the same laws "must "rationally advanc[e] a reasonable
and identifiable governmental objective." Id. at 439-40, quoting Schweiker, 450 U.S. at 235, 243
(dissenting opinion). Justice Brennan found
it is possible that the Illinois Supreme Court meant to suggest that
the deadline contained in ~ 858(b) can be justified as a means of
thinning out the Commission's caseload, with the aim of
encouraging the Commission to convene timely hearings. This
rationale, however, suffers from the defect outlined above: it draws
an arbitrary line between otherwise identical claims. In any event,
the State's method offurthering this purpose-if this was in fact the
legislative end-has so speculative and attenuated a connection to
its goal as to amount to arbitrary action. The State's rationale
must be something more than the exercise ofa strained
imagination; while the connection between means and ends need
not be precise, it, at the least, must have some objective basis. That
is not so here.
Id at 442.

In City of
ofCleburne,
Cleburne, Tex. v. Cleburne Living Center, 473 U.S. 432,
432,435
435 (1985), the
Supreme Court struck down an ordinance requiring a home for the mentally disabled to seek a
special use permit. The Court found no legitimate reason for the ordinance, dismissing private
biases, vague, undifferentiated fears, an unjustified claim of a different or special hazard posed
by the home, and an unjustified claim that some different density requirement should apply to
such a home. Id. at 448-450. The Court concluded that the City had failed to give a rational
reason justifying its ordinance:
In the courts below the city also urged that the ordinance is aimed
at avoiding concentration ofpopulation and at lessening

-10-
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congestion of the streets. These concerns obviously fail to explain
why apartment houses, fraternity and sorority houses, hospitals
and the like, may freely locate in the area without a permit. So,
too, the expressed worry about fire hazards, the serenity of the
neighborhood, and the avoidance of danger to other residents fail
rationally to justify singling out a home such as 201 Featherston
for the special use permit, yet imposing no such restrictions on the
many other uses freely permitted in the neighborhood
Id at 44

In Lawrence v. Texas, 539 U.S. 558 (2003), the Court struck down a statute criminalizing
sodomy in the state of Texas. The Court in Lawrence took note ofthe direct and indirect
Id. at 575. The Court held
penalties and stigma attached to a violation of the law. !d.
[tJhe petitioners are entitled to respect for their private lives. The
[t]he
State cannot demean their existence or control their destiny by
making their private sexual conduct a crime. Their right to liberty
under the Due Process Clause gives them the full right to engage
in their conduct without intervention of the government. "It is a
promise of the Constitution that there is a realm ofpersonal
persona/liberty
liberty
which the government may not enter. " The Texas statute furthers
no legitimate state interest which can justify its intrusion into the
personal and private lift of the individual.

Id quoting Planned Parenthood ofSoutheastern Pa. v. Casey, 505
U.S. 833, 847 (1992).

Lastly, in Whalen v. Roe, 429 U.S. 589 (1977) the Supreme Court upheld a legislative act
aimed at precisely the same issue as confronted the Idaho Legislature when it passed I.C. § 541732(3)(c)- the improper use and abuse of prescription medications. The petitioners in the case
challenged a law requiring a database to be created with the government listing patients, their
Id. at 591. The petitioners alleged that
doctors, and what medications they had been prescribed. !d.
- J1-
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the system infringed on privacy and presented evidence than some patients stop taking required
Id. at 595. In that case the Court found
medicine for fear of being labeled drug addicts. !d.
The New York statute challenged in this case represents a
considered attempt to deal with such a problem. It is manifestly the
product of an orderly and rational legislative decision. It was
recommended by a specially appointed commission which held
extensive hearings on the proposed legislation, and drew on
experience with similar programs in other States. There surely was
nothing unreasonable in the assumption that the patientidentification requirement might aid in the enforcement of laws
designed to minimize the misuse of dangerous drugs. For the
requirement could reasonably be expected to have a deterrent
effect on potential violators as well as to aid in the detection or
investigation ofspecific instances of apparent abuse. At the very
least, it would seem clear that the State's vital interest in
controlling the distribution of dangerous drugs would support a
decision to experiment with new techniques for control. For if an
experiment fails if in this case experience teaches that the patientidentification requirement results in the foolish expenditure of
funds to acquire a mountain of useless information the legislative
process remains available to terminate the unwise experiment. It
follows that the legislature's enactment of the patient-identification
requirement was a reasonable exercise ofNew York's broad police
powers. The District Court's finding that the necessity for the
requirement had not been proved is not, therefore, a sufficient
reason for holding the statutory requirement unconstitutional.
(footnotes omitted).
Id at 597-98.

In the case at bar, the statute at issue must be found irrational and arbitrary in its scope.
I.C. § 54-1732 in relevant part states
(3) The following acts, or the failure to act, and the causing of any
such act or failure are unlawful,·
unlawful,'
(c) The possession or use of a legend drug or a precursor by any
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person unless such person obtains such drug on the prescription or
drug order of a practitioner. Any person guilty of violating this
paragraph shall be guilty of a misdemeanor and upon conviction
thereofshall be incarcerated in the county jail for a term not to
a fine of not more than one
exceed one (I)
(1) year, or punished by ajine
($I,OOO) or by both suchjine
such fine and incarceration.
thousand dollars ($1,000)

Possession is defined as either knowledge of an object's presence and physical control or power
I.C. 54-1705 defines
and intent to control the object. State v. Blake, 133 Idaho 237, 241 (1999). I.e.
person as "an individual, corporation, partnership, association or any other legal entity." Legend
drug is defined as

a drug which, under federal law is required, prior to being
(1) of the following
dispensed or delivered, to be labeled with one (I)
statements:
(a) "Caution: Federal law prohibits dispensing without a
prescription"; or
(b) "Rx Only"; or
(c) "Caution: Federal law restricts this drug to use by or on the
veterinarian";
";
order of a licensed veterinarian
or a drug which is required by any applicable federal or state law
or regulation to be dispensed on prescription only or is restricted
to use by practitioners only.

Drug is defined as
(a) Articles recognized as drugs in the official United States
official
Pharmacopoeia, official National Formulary, offiCial
Homeopathic Pharmacopoeia, other drug compendia or any
supplement to any of them;
(b) Articles intended
intendedfor
for use in the diagnosis, cure, mitigation,
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treatment or prevention ofdisease in man or other animal;
(c) Articles, other than food, intended to affect the structure or any
function of the body of man or other animals; and
intended for use as a component of any articles
(d) Articles intendedfor
specified in paragraph (a), (b) or (c) of this subsection.
Precursor is defined as

a substance, other than a legend drug which is an immediate
chemical intermediate that can be processed or synthesized into a
legend drug, and is used or produced primarily for use in the
manufacture of a legend drug by persons other than persons
licensed to manufacture such legend drugs by the Idaho board of
pharmacy, registered by the state board of health and welfare, or
licensed to practice pharmacy by the Idaho board ofpharmacy.
Practitioner is defined "as a person licensed in this state and permitted by such license to
dispense, conduct research with respect to or administer drugs in the course of professional
practice or research in this state." Prescription drug order "means a lawful written or verbal
order of a practitioner for a drug or device for an ultimate user of the drug or device, issued and
signed by a practitioner, or an order transmitted verbally from a practitioner or the practitioner's
agent to a pharmacist in a pharmacy, or transmitted verbally from a practitioner and immediately
reduced to Vv'1'iting
v.rriting by a licensed practical nurse or licensed professional nurse in an institutional
facility for a patient or resident of such facility."
Finally, I.e.
I.C. § 54-1734
54-1734lists
lists exceptions to I.e.
I.C. § 54-1732(3)(c). It states in relevant part:

The provisions of this chapter pertaining to the sale ofprescription
drugs are not applicable:

-14_-
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(2) To the possession of legend drugs by such persons or their
agents or employees for such use:
(a) Pharmacists;
(b) Practitioners;

(c) Persons who procure legend drugs for handling by or under the
supervision ofpharmacists or practitioners employed by them, or
for the purpose of lawful research, teaching, or testing, and not for
resale;
(d) Hospitals and other institutions which procure legend drugs for
lawful administration by practitioners;
(e) Manufacturers and wholesalers;
(f) Carriers and warehousemen.

No other exceptions exist anywhere within the Act. I.e.
I.C. § 54-1705 defines pharmacist as "an
individual licensed by this state to engage in the practice of pharmacy or a pharmacist licensed in
another state who is registered by the board of pharmacy to engage in the practice of
telepharmacy across state lines." Practitioner is defined "as a person licensed in this state and
permitted by such license to dispense, conduct research with respect to or administer drugs in the
Ma."'lufacttrrer is defined as "a person
course of professional practice or research in this state." MarmfacttU'er
who by compounding, CUltivating,
cultivating, harvesting, mixing or other process, produces or prepares
legend drugs, and includes persons who prepare such drugs in dosage forms by mixing,
compounding, encapsulating, entableting, or other process, or who packages or repackages such
drugs, but does not include pharmacists or practitioners in the practice of their profession."
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Wholesaler is defined as "a person engaged in the business of distributing legend drugs that he
himself has not produced or prepared, to persons included in any of the classes named in
subsection (2)(a) through (f) of section 54-1734, Idaho Code." Warehouseman is defined as "a
person who stores legend drugs for others and who has no control over the disposition of such
drugs except for the purpose of such storage."
The Magistrate further defined a warehouseman as one employed in a capacity where he
handles and stores prescription medications. Tr. p. 28, L. 16-22.
"Agency" is the relationship resulting from the manifestation of consent by one to another
that the other shall act on his behalf and subject to his control and consent by the other so to act.

Gorton v. Doty, 57 Idaho 792, 69 P.2d 136, 139 (1937).
In sum, the Act criminalizes possession of prescription drugs and their precursors unless
those drugs were prescribed specifically to the person in possession, except where the above
referenced narrow exceptions apply. The absurdity of the law is apparent on its face. While the
state has a legitimate interest in stopping the misuse and abuse of prescription drugs, the state
had no interest in preventing caregiving or the ordinary actions that take place every day which
constitute a violation of this law. The state cannot show that the population of the state of Idaho,
aside from those employed in the pharmaceutical industry, is so disposed as to misuse and abuse
any medication of which it comes into possession. To limit the legal possession of medication to
the individual prescribed and pharmaceutical employees is utterly irrational.
Under I.c.§
I.C.§ 54-1732(3)(c) only practitioners or their agents can administer medication to
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invalids, children, and animals. Not only are family members violating the law when they pick
up a loved one's prescription from the pharmacy, but under the law, so are the pharmacist and the
person prescribed for having "caused" the violation.
I.C. § 54-1734 cannot be read to include caregivers and parents in the immunity it grants.
A parent is not an agent of a practitioner. While the parent may perform a task the practitioner is
licensed to do, the practitioner is the one operating on the parent's child by contract. The
practitioner is not providing authority to the parent to administer medications or controlling how
they administer them. Nor is the parent "representing" the practitioner. Certainly, no court
would recognize a right on the behalf of the child to sue a practitioner for a misadministration of
a prescription drug by a parent.
Further, the parent has the right to raise their child. While no particular right to care for a
sick child has ever been recognized as being a right contained in the Fourteenth Amendment, it
should be enough to acknowledge that the government has no legitimate purpose criminalizing
perfectly natural parental behaviors that have existed before, and will continue to exist long after,
the government. As the Supreme Court stated in Meyer v. Nebraska, 262 U.S. 390, 399 (1923),

While this court has not attempted to define with exactness the
liberty thus guaranteed, the term has received much consideration
and some of the included things have been definitely stated.
Without doubt, it denotes not merely freedom from bodily restraint
but also the right of the individual to contract, to engage in any of
the common occupations of life, to acquire useful knowledge, to
marry, establish a home and bring up children, to worship God
according to the dictates of his own conscience, and generally to
enjoy those privileges long recognized at common law as essential
happiness by free men. (citations omitted).
to the orderly pursuit of
a/happiness
- 1717 -
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The Idaho Constitution also protects these rights under Article I § 1. The Idaho Legislature has

C. 16-1602(25)(a). That subsection states
further acknowledged the importance of care in I.
I.C.
Who is without proper parental care and control, or subsistence,
medical or other care or control necessary for his well-being
because of the conduct or omission of his parents, guardian or
other custodian or their neglect or refusal to provide them;
however, no child whose parent or guardian chooses for such
child treatment by prayers through spiritual means alone in lieu
of medical treatment shall be deemed for that reason alone to be
neglected or lack parental care necessary for his health and wellbeing, but this subsection shall not prevent the court from acting
pursuant to section 16-1627, Idaho Code . ..

This language suggests that the Idaho Legislature assumes that the care given by a parent to a
child is not an area in which the government may interfere where it is being given in good faith.
Certainly, without this language, no First Amendment violation could exist, as the statute

regulates conduct without reference to religion. See Employment Division, Department ofHuman
Resources of Oregon v. Smith, 494 U.S. 872 (1990). The Legislature therefore was

acknowledging the importance and inviolability of parent-child care.
While never ascribed a higher level of protection than rational basis review, the act of
caring for another is not reasonably encompassed by the objectives of the government in passing
I.C.
I.
C. 54-1732(3)(c). Even if the government has a legitimate reason to keep track of prescription
medication and to invade the privacy of the doctor-patient relationship, it does not have any

justification for criminalizing acts that are crucial to providing care. To state otherwise is to
accept that no parent, family member, or friend may ever again assist in the medication-related
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aspects of care. It is highly unlikely that the health care industry is ready or willing to shoulder
that burden.
Further, it is absurd for the government to surmise that the only people who can be trusted
not to misuse, abuse, or deal illegally in prescription drugs are doctors, pharmacists,
warehousemen, and patients. The groups singled out to be immune from I.C. § 54-1732 by I.C. §
54-1734 have no reason to be less likely to pilfer and abuse medication than the friends and
family of a patient. Prescription drug abuse is likely to have similar consequences for the
employment of the abuser as stealing medication will have for a doctor. A friend or family
member actually has the additional safeguard of caring about the person whose prescription it is.
The law assumes that there may be people who will not be tempted, due to the conditions of their
employment, not to misuse medications they hold for another, while also assuming that every
other person cannot be trusted. Under this theory, the government could outlaw the storage of
any potentially dangerous item. Guns, nonprescription drugs, knives, the precursors of bombs
such as fertilizers, particularly heavy books, all of these things could be confined to the
possession of their immediate owners because the government deems the rest of mankind
I.C. 54-1732 treats
untrustworthy. Such thinking is irrational and has no place in our society. I.e.
prescription drugs like contraband, and leaves the liberties of the people no breathing room.
Therefore, the law is absurd.
The Court should not accept any argument by the state that this law will be implemented
in a constitutional way. As Chief Justice Roberts wrote in Stevens, 130 S.Ct. at 1591 citing
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Whitman 531 U.S. at 473, the Court "would not uphold an unconstitutional statute merely
because the Government promised to use it responsibly." The misuse of
ofi.C.
I.e. § 54-1732 is easy to
imagine: a husband gets medication for his wife and is pulled over for a driving infraction, the
officer sees he has a history of arrests for possession of a controlled substance and writes him a
ticket for violating I.C.
I. C. § 54-1732(3)(c). He has no defense: the statute does indeed criminalize
the possession that took place. However, this conduct is in no way rationally related to the
government's objective of preventing the husband from abusing or misusing the medication
except in the most extremely attenuated fashion. Therefore, this Court should find I.C. § 541732(3)(c) unconstitutional.

II.
A.

Introduction
The Magistrate Court erred in not finding that I.C. § 54-1732 is unconstitutional as

applied to the facts of this case. The Court was provided with the statements made by Mr.
Sherman and found no issue with the application of the statute. Criminalizing the act of
temporarily possessing the property of another goes beyond the boundaries of rationality and this
I.C. § 54-1732(3)(c) unconstitutional as applied to this case.
Court should find I.e.
B.

Standard of Review
An appellate court exercises free review over questions of law. Idaho v. Button, 134

Idaho 814 (Ct.App.2000); Powell v. Sellers, 130 Idaho 122, 125 (Ct. App. 1997).

-20-.
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C.

I.C. § 54-1732(3)(c) violates the Fourteenth Amendment to the United States Constitution
as applied to the facts of this case.
As argued above, the Fourteenth Amendment of the United States Constitution and

Article I § 13 of the Idaho Constitution require that the laws passed by state legislatures be
rationally related to a legitimate government purpose. In the case at bar, the Court received a
police report and was told these were the facts in the case. The Court found that Mr. Sherman
merely possessed the legend drugs. Even though the Court found that Mr. Sherman was
knowingly in possession of stolen medication, the problem remains that the law he was actually
charged with does not distinguish between Mr. Sherman's proffered defense- that he had been
given the medication by a friend to store while they played Frisbee golf and had not yet returned
it- and the Court's finding that he likely stole it. Mr. Sherman's defense is no defense under I.e.
I.C.

§ 54-1732(3)(c). As applied, I.C. § 54-1732(3)(c) seeks to punish Mr. Sherman for merely
possessing a drug for which he had no prescription. How he came into possession is immaterial
so long as no practitioner prescribed him the medication and he does not fall into one of the
exceptions under I.C. § 54-1734.
This case highlights the problem with statutes that criminalize behavior not reasonably
related to their objective. Were Mr. Sherman to tell a jury that his friend gave him a bottle to
hold while they played Frisbee golfhe
golf he would only convict himself. I.C. § 54-1732(3)(c) makes it
a crime to merely possess another's prescription drug unless you are prescribed it or are immune
under I.C. § 54-1734. I.C. § 54-1734 specifically grants immunity to carriers and warehousemen,
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whose only job would be to store and carry medications that they themselves are not prescribed.
There is no rational basis to punish Mr. Sherman for conduct allowed a warehouseman or a
patient.

III.
A.

Introduction
If the Magistrate Court did not err in dismissing the case because I.C. § 54-1732(3)(c) is

constitutional, then the Court erred in refusing Mr. Sherman's proposed jury instruction
providing an affirmative defense to one merely storing the medication of another. While the title
"warehouseman" does appear to indicate a person employed in a particular business, the
legislature did not define the concept as such, and therefore the affirmative defense should be
available to Mr. Sherman.
B.

Standard of Review
An appellate court exercises free review over questions of law. Idaho v. Button, 134

Idaho 814 (Ct.App.2000); Powell v. Sellers, 130 Idaho 122, 125 (Ct. App. 1997).
C.

The defendant was entitled to his proposed jury instruction.
As explained above, I.C. § 54-1732(3)(c) makes it illegal for anyone to possess a drug

they were not prescribed by a doctor. I.C. § 54-1734 provides immunity to "warehousemen and
carriers." The concept of a carrier is not defined by the Act, but I. C. § 54-1705 defines a
warehouseman as
a person who stores legend drugs for others and who has no
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control over the disposition ofsuch drugs except for the purpose of
such storage.
he was
Mr. Sherman requested an instruction to the jury that it would be a defense if
ifhe
storing the legend drug for another and had no control over the disposition of the drug except for
the purpose of such storage. The state successfully argued to the Magistrate Court that the text
implied a person who is employed by an entity that stores medications. This interpretation of the
text is wrong. When the legislature defines a word for the purposes of a law, it is not for the
judiciary to insert additional language in order to serve a purpose never stated by the legislature.
See Williams v. State, 153 Idaho 380, 283 P.3d 127, 137 (Ct.App.2012). While one may infer
from the list of exemptions in I.C.
I.C ..,§§ 54-1734 that the legislature was only intending to grant
immunity to those employed in the pharmaceutical industry, the legislature never went so far as
to say so. Under the Rule of Lenity, the statute must be strictly construed. See State v. Jones,
151 Idaho 943, 947 (Ct.App.2011). Therefore, this Court should overrule the Magistrate Court's
refusal of Mr. Sherman's requested jury instruction.
CONCLUSION
The case before this Court requires it to determine how broadly the legislature may
partially criminalize the possession of an item which is legally in the possession of the vast
majority of Idahoans. It is no exaggeration to say that almost every Idahoan will come legally
into possession of a prescription drug during the course of a year. It is further no exaggeration to
say that almost every Idahoan will come illegally into possession of a prescription drug during
the course of a year. The reason for this is the absurd scope ofI.C.
ofl.C. § 54-1732(3)(c). This Court
-23- 23 -
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should find that I.C. § 54-1732(3)(c) is unconstitutional on its face or as applied in this case. If
this Court does not find that the statute is unconstitutional, it should allow Mr. Shennan's
Sherman's
requested affinnative
affirmative defense be given to the jury.
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DIS
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

CASE NO.

STATE OF IDAHO,

CR 12-8124

Plaintiff,
DECISION ON APPEAL FROM
MAGISTRATE DIVISION OF
DISTRICT COURT

VS.
vs.

NIKOLAS LEE SHERMAN,

Defendant.
STATEMENT OF FACTS AND PROCEDURAL HISTORY
On May.
May_ 12,.2012
12,_ 2012 at 1: 10 o'clock in the mof!1ing
mof!rlng Post Falls Officer Flood was dispatched
to a location at 1754 W. Tualatin Avenue. The reporting party, John Sorensen, had found an

intoxicated male on his property identifying himself as ·.Zach
ZachWilhelm.
Wilhelm. Upon arrival Officer
Flood discovered Sorenson in his vehicle keeping warm. A male exited the passenger side of the
vehicle and attempted to flee. As the male tried to jump a fence Officer Flood and Sorenson
were able to apprehend him.
Officer Flood walked the male back to his patrol vehicle and started to pat search him for

friend_'sprescriptions on him. When asked why
weapons. The male statedthat lle ha9- 9ne ofh!s friend.'sprescriptions
he would have a friend's prescription the male stated, "She was with me earlier today and she
left it with me". Officer Flood retrieved a prescription bottle for Hydrocodone pills with the
name of Kenneth Gallegos of 1577 Yaquina
Y aquina Drive on the label. Another prescription bottle for
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Clonazepam was located in the name of Nikolas Sherman. Officer Flood obtained a wallet from
the male identifying him as Nikolas Sherman. Sherman told the officer that Zach Wilhelm left
the hydrocodone pills in his car. Officer Flood arrested Sherman for possession of a controlled
substance without a prescription.
Yaquina Drive. She was
Police made contact with Mary Gallegos at a residence at 1577 Yaquina
unsure whether their vehicle was locked, nor was her husband, Kenneth, sure whether he had left
the pills in the car. Officer Flood returned the prescription bottle to Mrs. Gallegos. The officer
discovered Sherman's vehicle parked just west of the intersection of Yaquina and Tualitin. A
neighbor came out and told Officer Flood that the car arrived shortly before the police were in
the area.
At the jail Sherman was further interviewed by the police. Sherman told Flood that he
was playing Frisbee golf with Zach earlier in the day. Zach did not have any pockets and asked
Sherman to hold his pills. Sherman denied any involvement with the pills possibly being stolen
from a vehicle in the area. Officer Flood issued Sherman a citation and booked him into jail on a
charge of Possession of a Schedule II Controlled Substance without a Prescription under Idaho
Code
Code§§ 54-1732(3) C.
On August 8, 2012 Sherman filed a Motion to Dismiss and a hearing was conducted in
Magistrate Court before the Honorable James Stow. Sherman was represented by his attorney,
Jay Logsdon and the City of Post Falls by Deputy City Prosecutor, Patrick Kiernan. At the
hearing counsel entered a stipulation to the entry of the police report. The report that was in the
court file in support of a probable cause finding contains the relevant facts as have been
summarized above. Judge Stow denied the motion and the case was set for jury trial and a
pretrial conference.
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On September 19, 2012 Sherman filed a Motion to Reconsider. Sherman did not set the
motion for a hearing, however the matter was addressed at the pretrial conference conducted on
October 26,2012.
26, 2012. Judge Stow did not see the Motion for Reconsideration to present any new or
novel argument regarding the Court's earlier ruling and thereby denied the motion. The Court

recognized a second portion of the motion that presented a request by the defendant for a jury
instruction. Further argument was presented and an offer of proof was tendered; whereupon the
court denied both portions of the motion.
Sherman entered a conditional guilty plea under Idaho Criminal Rule 11(a)(2) preserving
his right to appeal the Court's rulings and the matter proceeded to sentencing. Sherman filed a
timely appeal and the Court granted an Order to Stay Pending Appeal. The District Court entered
a briefing schedule and Sherman filed a brief supporting his appeal. The State declined to submit
any briefing and oral argument was waived.

The District Court took the matter under

29,2013.
2013.
advisement on March 29,
LEGAL DISCUSSION

Sherman raises three issues on appeal:
1.

Whether I.C. § 54-1732(3)(c) is on its face in violation of the due process clause of the
Fourteenth Amendment to the United States Constitution.

2.

Whether I.e.
I.C. § 54-1732(3)(c) is as applied to the facts in this case in violation of the due
process clause of the Fourteenth Amendment to the United States Constitution.

3.

Whether the defendant was entitled to a jury instruction that it would be a defense to a
charge of possessing a prescription drug without a prescription under I.
I.C.
C. § 54-1732(c) to
merely be a person storing that legend drug for another and has no control over its
disposition beside that storage.
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Sherman was charged under the provisions of Title 54 Chapter 17 of the Idaho Code known
as the Idaho Pharmacy Act. The stated purpose of the act is to regulate and control the practice
of Pharmacy. The citation alleges a violation of I.C. § 54-1732 (3) (c) which proscribes the

possession or use of a legend drug by any person unless such person obtains such drug on the
prescription or drug order of a practitioner. Hydrocodone is a legend drug. A violation of the
statute is a misdemeanor.
I.C.
I.
C. § 54-1734(2) sets forth certain exceptions that would apply to the unlawful possession of
a legend drug. Those exceptions include pharmacists, practitioners, hospitals, manufacturers and
wholesalers, as well as those under the supervision of pharmacists and practitioners, or those
involved in research, teaching or testing. I.C. § 54-1734 (2) (f) provides an exception to carriers
and warehousemen. The term ''warehouseman"
''warehouseman'' is defined under I.C. 54-1705 (36) as a person
who stores legend drugs for others and who has no control over the disposition of such drugs
except for the purpose of such storage. The term "carriers" is not defined under the act, however
the term "carrier" is commonly defined under the law as an individual or organization that

transports passengers or goods for a fee. ( Blacks Law Dictionary 7th
7th edition)
STANDARD OF REVIEW

Sherman appeals from the decision of the Magistrate in denying his motion to dismiss
and the refusal to instruct the jury on a requested instruction based upon a defense theory. An
appeal from the magistrate division to a district judge sitting as an appellate court is handled in

the same manner as an appeal from the District Court to the Supreme Court and made pursuant
to the Idaho Appellate Rules. The District Court generally will review the trial court record to

determine whether there is substantial and competent evidence to support the magistrate judge's
findings of fact and whether the magistrate judge's conclusions of law follow from those
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findings. State v. Willoughby, 147, Idaho 482, 211 P.3d 91 (2009). Where the issues presented
involve the constitutionality of a statute the appellate court review's the magistrate's
determination de novo.

State v. Cobb, 132 Idaho 195, 969 P.2d 244 (1988). The party

challenging a statute on constitutional grounds bears the burden of establishing that the statute is
unconstitutional and "must overcome a strong presumption of validity" Olsen v. J.A. Freeman
Co., 117 Idaho 706, 791 P.2d 1285 (1990). Whether a jury is properly instructed is a question of
law over which the appellate court exercises free review. Needs v. Hebener, 118 Idaho 438, 797
P.2d 146 (Ct. App. 1990)
Idaho Code§
Code § 54-1732(3)(c) is not facially unconstitutional
A statute may be challenged as unconstitutionally vague on its face. Statutes are facially
unconstitutional when 1. They are overbroad; or 2. They are ambiguous. Overbroad or
ambiguous statutes are prohibited by the Due Process Clause of the United States Constitution,
which is applicable to the states through the Fourteenth Amendment. Grayned v. City of

Rockford, 408 U.S. 104 (1972). It is a basic principle of due process that an enactment is void
for vagueness if its prohibitions are not clearly defined.
In order for a "facial vagueness" challenge to be successful, "the complainant must
demonstrate that the law is impermissibly vague in all of its applications." Hoffman Estates, 455
U.S. 497, 102 S.Ct. 1193. The challenger must establish that no set of circumstances exists under
which the legislative act would be valid. United States v. Salerno, 481 U.S. 739. In analyzing
whether a statute is facially vague, a court should look at the notice the statute provides and
enforcement. A statute is void for vagueness if it fails to give adequate notice to people of
ordinary intelligence concerning the conduct it proscribes, or if it invites arbitrary and
th
discriminatory enforcement. Schwartzmiller v. Gardner, 752 F.2d 1341 (9
(9th
Cir. 1984).

DECISION ON APPEAL FROM MAGISTRATE DIVISION OF DISTRICT COURT
Nikolas Lee Sherman

40995

Page 5
89 of 101

I.C. § 54-1732 (3)
The statute in question can be constitutionally applied. A violation of I.e.
(c) proscribes the possession or use of a legend drug by any person unless such person obtains
such drug on the prescription or drug order of a practitioner. Unless an individual is one of a
number of clearly delineated exceptions, possession or use of a prescription drug is prohibited.
The statute is not vague in that it addresses specific conduct. Shennan
Sherman had two prescription
bottles in his pocket; one in his name and the other in the name of Kenneth Gallegos. The statute
provides clear notice that the possession of the legend drug without a prescription was unlawful.
The statute does not allow for unbridled discretion in police enforcement.

Shennan
Sherman

argues that there are a multitude of situations where individuals may possess a legend drug
prescribed to another person that may not be prosecuted. Assuming the accuracy of this
assumption it is not relevant to the vagueness analysis. The mere fact that law enforcement may
choose in certain situations to not enforce an otherwise clear and ambiguous law does not render
the law unconstitutionally vague. Use or possession is clearly defined under the law, as well as
what constitutes a legend drug. Under a clear reading of the statute the police have no discretion
in enforcing the law.
Overbroad statutes are over inclusive and prohibit both constitutionally protected conduct
along with the unlawful conduct the legislature had intended to target. The question of whether a
statute regulates constitutionally protected conduct should begin the court's analysis of an
Sherman has not
overbreadth challenge. State v. Bitt, 118 Idaho 584, 798 P.2d 43 (1990). Shennan
indicated the constitutionally protected conduct that the statute prohibits. Possession or use of
drugs is not a constitutional right. State v. Cianelli, 101 Idaho 313, 612 P. 2d 550. Sherman
Shennan
argues that the law provides that only practitioners or their agents can administer medication to
invalids, children and animals; therefore not only are family members violating the law when
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they pick up a loved one's prescription from the pharmacy, but under the law, so are the

pharmacist and the person prescribed for having "caused" the violation. This claim may attack a
poorly conceived law but does not address infringement of a constitutional protection.
Additionally Sherman points to the impairment of a parent's right to raise their children under

the general inalienable rights of man addressed under Article 1 Section 1 of the Idaho
Constitution. Sherman argues that the statute prohibits the conduct of possession by a parent of
their child's prescription in order to administer the drug.

The overbreadth doctrine should be used sparingly. Broadrick v. Oklahoma, 413 U.S.
601 (1973). In order to apply the doctrine any infringement upon a constitutionally protected
right must be substantial. State v. Leferink 133 Idaho 780, 992 P.2d 775 (1999). It should be

noted that the Idaho legislature has addressed some of the foregoing concerns under the Uniform
Controlled Substances Act. Idaho Code § 37-2722 addresses the dispensing of prescriptions to
the ultimate user. The term ''ultimate user" is defined under Idaho Code § 37-2701(ee) as a
person who lawfully possesses a controlled substance for his own use or for the use of a member
of his household or for administering to an animal owned by him or a member of his household.

Under that language many of the concerns raised by Sherman would be insulated from
prosecution and thus not constitute an infringement upon a fundamental right.
Idaho Code§
Code § 54-1732(3)(c) is not unconstitutional as applied to Sherman
In order to succeed on an "as applied" vagueness challenge Sherman must show that the

statute as applied to his conduct, failed to provide fair notice that his conduct was proscribed or
failed to provide sufficient guidelines such that the police had unbridled discretion in
determining whether to arrest him. State v. Korsen, 138 Idaho 706, 69 P.3d 126 (2003). Sherman
seems to rely upon his profferred defense that his friend gave him the bottle to hold while he
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played Frisbee golf. He argues that the law provides no rational basis for him to be punished for
conduct of holding drugs for another as would be allowed to a warehouseman or carrier.
Sherman ignores the facts that apply to him. The prescription drugs belonged to Mr.
Gallegos. They were not prescribed to a Zach Wilhelm or some unidentified female Sherman
referred to when he told police "she left it with me". The legislature clearly has a rational basis to
regulate the possession, use and dispensing of prescription drugs in order to provide for the
health and safety of the public. Sherman was on clear notice that it was unlawful to possess a
legend drug not prescribed to him where it was given to him by someone with no lawful right to
possess the drugs. The law provided clear and distinct guidelines to the police to arrest Sherman.
The Magistrate did not err by refusing to instruct the jury that it would be a defense
Code § 54-1732(3)(c) to merely be a person storing a legend drug
to a charge under Idaho Code§
for another where that person has no control over its disposition beside that storage

The trial judge is required to charge jurors on all matters necessary for their information
so that the jury may be correctly informed with respect to nature and elements of the crime and
any essential legal principles applicable to the evidence. State v. Kodesh, 122 Idaho 756, 838
P.2d 885 (1992). A requested jury instruction must be given where: (1) it properly states the
governing law, (2) a reasonable view of the evidence would support the defendant's legal theory,
(3) it is not addressed adequately by other jury instructions, and (4) it does not constitute an
impermissible comment as to the evidence; to meet the second prong of test, the defendant must
present at least some evidence supporting his theory, and any support will suffice, as long as his
ofthe
the evidence. State v. Hoover, 138 Idaho 414, 555 P.
theory comports with a reasonable view of
3d 1065 (Ct. App. 2003). Whether a reasonable view of the evidence supports an instruction to
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the jury is a matter left to the sound discretion of the trial court. State v. Ellison 135 Idaho 546,
21 P. 3d 483 (2001).
In this case the evidence submitted to the Court in support of the requested instruction
was in the form of an offer of proof. Given this restriction the Court will limit its review to
whether the proposed instruction properly states the governing law and whether the instruction is
supported by a reasonable view of the evidence. The instruction proposed by Sherman accurately
recites the "warehouseman" exception under the Idaho Pharmacy Act. The magistrate rejected
Sherman's requested instruction interpreting the exception to require that the defendant establish
that he was in the business of storing legend drugs for others.
This Court agrees with Sherman that the magistrate improperly defined the exception by
requiring evidence that the person storing the legend drug do so for hire or compensation. The
I.C.
C. §
statute simply does not make such a distinction. The definition of a warehouseman under I.
54-1705 (36) simply refers to a person who stores drugs for others. It makes no reference to a
person engaged in the business of storing drugs for others. By comparison, it should be noted
that the wholesaler exception under the Act makes specific reference to a person engaged in the
business of distributing legend drugs. The proposed instruction properly states the governing
law.
The instruction was properly rejected because it is not supported by a reasonable view of
the evidence. In order to advance the exception the evidence must show that the defendant was
storing drugs for others who had a legal right to possess or use the legend drug. The Act read as a
whole defines the scope of lawful use and possession of legend drugs and the applicable
exceptions. A lawful chain must be presented to allow the jury to consider the exception.
Sherman's offer of proof shows only evidence that he stored the drug for others who had no
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asked the defendant to hold his drugs then the instruction would be appropriate and the jury
would be permitted to determine the application of the exception.
Based upon the foregoing the decision of the Magistrate is hereby affirmed.
Dated this 26th
26th day of April, 2013

~~ 'V-X~c_of~
'V-*~c-of~
John Patrick Luster, District Judge
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ce rtily that on t 4
day of April, 2013, a true and correct copy of the foregoing DECISION
0 EelSI ON
ON APPEAL FROM MAGISTRATE DIVISION OF DISTRICT COURT was sent via FAX to:

Patrick Kiernan
Post Falls Deputy Prosecuting Attorney
FAX 773-0214

Jay Logsdon
Deputy Public Defender
FAX 446-1701

,

I

Honorable James Sto1
Magistrate
/ "'.,

.--~~~.~~~1114

./

/

/.:/

\

\
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF TIlE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff!
Respondent,

v.
NIKOLAS LEE SHERMAN,
Defendant!
Defendant/
Appellant

)
)
)
)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-12-0008124
Misd

NOTICE OF APPEAL

------------------------~)
--------------------------~)
TO:

THE ABOVE NAMED RESPONDENT, STATE OF IDAHO, AND THE CLERK OF
tHE

THE ABOVE ENTITLED COURT:
1.

The above named Appellant, Nikolas Sherman, hereby appeals against the above

named Respondent, the State of Idaho, to the Idaho Supreme Comt from the Appellate Opinion and
Order entered in the above-entitled matter on April 26, 2013, the Honorable John Luster, District
affirmed the final Judgment and
Judge, presiding. Judge Luster's Appellate Opinion and Order affinned
Sentence entered in the Magistrate's Division of said District Court in the above entitled matter on or
2012, the Honorable James Stow, Magistrate, presiding.
about October 26,
26,2012,
2.

That the party has a right to appeal to the Idaho Supreme Court, and the Judgment and

the Appellate Opinion and Order described above in paragraph one
. is an appealable Judgment under
.•
.'

and pursuant to Idaho Appellate Rule ll(c)(IO).
II(c)(IO).
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A preliminary statement of the issues on appeal, which the appellant then intends to

assert in the appeal, provided any such list of issues on appeal shall not prevent the appellant from
asserting other issues on appeal, are:
A. Whether the Magistrate Court erred in denying the defendant's Motion to Dismiss I and II.
B. Whether the Magistrate Court erred in refusing to give the defendant's proposed jury

instruction.
C. Whether the Magistrate Court erred in denying the appellant's Motion to Reconsider
Motion to Dismiss I and II.
D. Whether the District Court erred in affimring
affimrin.g the Magistrate Court's order denying the
defendant's Motion to Dismiss I and II.
E. Whether the District Court erred in affirming the Magistrate Court's refusal to give the
defendant's proposed jury instruction.
F. Whether the District Court erred in affirming the Magistrate Court's order denying the
defendant's Motion to Reconsider Motion to Dismiss I and II.
4.

Appellant is not aware of any order entered which seals all or any portion of the record

in this .matter.
matter.

5.

A reporter's transcript of the hearing on Appellant's Motions to Dismiss I and II held

on September 17, 2012, and the pretrial conference hearing held on October 26,
26,2012
2012 have already
been prepared. The appellant would request that they be included in the record for this appeal.
6.

Clerk's Record.

The appellant requests the standard clerk's record pursuant to

I.A.R. 28(b)(2). The appellant requests the following documents to be included in the clerk's record,
in addition to those automatically included under I.A.R. 28(b)(2):
a

Conditional Guilty Plea, filed on or about October 26,2012.
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b.

Appellant's Motion to Dismiss, filed August 8,2012.
8, 2012.

c.

Appellant's Motion to Dismiss II, filed August 29,2012.

d.

Appellant's Motion to Reconsider Motion to Dismiss I and II, filed

19J
lgJ UU3/UU4

September 19,2012.
19, 2012.
7.

I certify:

(a)

A copy of this Notice of Appeal has been served upon all court reporters from whom a

transcript is requested. The name and address of each such reporter is marked below in the Certificate

of Service.
(b)

That the appellant is exempt from paying the estimated fee for the preparation of the

24(e));
LA.R. 24(e»;
record because the appellant is indigent (Idaho Code§
Code § 31-3220, 31-3220A, I.A.R.
(c)

That there is no appellate filing fee sine this is an appeal in a criminal case (Idaho

Code§§ 31-3220, 31-3220A, IA.R. 24(eX8»;
Code
24(eX8));
(d)

That arrangements have been made with Kootenai County who will be responsible for

paying for the reporter's transcript, as the client is indigent, Idaho Code
Code§§ 31-3220, 31-3220A, I.A.R.
24(e);
(e)

That service has been made upon all parties required to be served pursuant to I.A.R.

20.
DATED this '3c;J
·3c;J day of April, 2013.

THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY
BY:
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have this ')
day of May, 2013, served a true and correct
copy of the attached NOTICE OF APPEAL via interoffice mail or as otherwise indicated upon the
parties as follows:

xX

Post Falls Prosecuting Attorney
408 N. Spokane St.
Post Falls, Idaho 83854

xX

Lawrence G. Wasden
Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTEAI

)
)
)
)
)
)
)

STATE OF IDAHO
Plaintiff/Appellant
Plaintiff/
Appellant

vs.
VS.
Nikolas Lee Sherman
Defendant/Respondent
DefendantlRespondent

SUPREME COURT
40995
CASE NUMBER
CR 2012-8124
CLERK'S CERTIFICATE

)

Transcript: Motion Hearing and Pretrial Conference filed 11-28-12

I, Amanda McCandless Clerk of the District Court of the First Judicial District of the
State ofIdaho,
ofldaho, in and for the County of Kootenai, do hereby certify that the foregoing
Record in this cause was compiled and bound under my direction and is a true, correct
and complete Record of the pleadings and documents requested by Appellate Rule 28.
I further certify that the following will be submitted as exhibits to this Record on Appeal:

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this day of June 14,2013.
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STATE OF IDAHO

Plaintiff/Respondent
PlaintifflRespondent

vs.
VS.
Nikolas Lee Sherman
Defendant/Appellant
Defendant!

}
}
}
}
}
}
}
}
}
}
}
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CERTIFICATE OF SERVICE

I, Amanda McCandless, Deputy Clerk of
ofthe
the District Court of the First Judicial
the State ofldaho, in and for the County of Kootenai, do hereby certify that I
District of
ofthe
have personally served or mailed, by United States Mail, one copy ofthe
of the Clerk's Record
ofthe
the attorneys of record in this cause as follows:
to each of

Jay W. Logsdon
Deputy Public Defender
400 Northwest Blvd.
Coeur d'Alene, ID 83814

Mr. Lawrence Wasden
Attorney General State of Idaho
Jefferson## 210
700 W. Jefferson
Boise ID 83720-0010

Attorney for Appellant

Attorney for Respondent

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said
Court this 14th day of June 2013.

Clifford T. Hayes
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